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PREFACE. 

This work embraces all the reported decisions of the 
Supreme Courts of Dakota Territory, and the States of 
North and South Dakota, since their admission down to 
April. 1897 

They are contained in the following published 

REPORTS : 

Dakota Reports. 6 vols. . abbreviated D. 
North Dakota Reports, 5 vols., abbreviated N. D. 
South Dakota Reports, 6 vols., abbreviated S. D. 
North Western Reporter, 69 vols. , and a part of the 

70th vol., abbreviated N. W. 
Reference is made only to the North Wester {^Reporter 
when cases have not yet appeared in the State Reports, b^t 
both are referred to in every instance where the State 
Reports have been' published. ' / 

The work is more of a digest than an index. The point 
\ decided as well as the subject of the decision is given where 
it could be done briefly. The design has been to furnish 
the bar with a convenient index to our reports, and has been 
I condensed so that it might be published in the pony size, 

thus made convenient to carry about. 
' i The front of the book contains a table of all the cases 
r A^P^^^^^ ^°^ digested with blank spaces left in which to 
■Insert the page and volume of the State Reports as they ^re 
I teal>lished. This table has been prepared with much care 
ani is believed to be correct; but where several parties are 
made plaintiffs or defendants only the first name is usually 
given. It is the author's hope and belief that this table will 
prove to be a great advantage to the profession. 

The titles of the cases have been given in each instance, 
though abbreviated where possible. Great pains have been 
taken to avoid mistakes. Every entry has been re-examined 
and tested after the manuscript was prepared, but owing to 



the fact that in many instances the same case, or a different 
case with the same title, has been before the Court several 
times, doubtless errors will be found. 

The author is fully aware that the composition and 
arrangement of the work are open to criticism. That in 
grouping the cases under the dififerent titles and sub-divisions 
that some cases have doubtless been misplaced, and are not 
pertinent to the subjects under which they appear or are 
only remotely connected therewith; as an example, under 
the title of "railroads" many cases are placed under the 
subject of "injury to stock," each one of which is decided 
upon law and facts peculiar to itself. 

A full digest of these cases separately would take many 
pages of this work but it is deemed better to simply index 
them and let those so desiring examine the reports 

Originally the author had no thought of preparing this 
work for publication, but, feeling the need in his own practice 
of something which would furnish an index or key to the 
various cases reported, more than two years ago he com- 
menced its preparation and had a crude type-written copy 
made for his own personal use. Afterward, at the solicitation 
of other members of the bar, this publication was 
undertaken. The crude type-written copy has been re- 
arranged and partially re-written and brought down to date. 
The time and labor spent have been far greater than antici- 
pated, and far greater than one never having undertaken 
such a work will appreciate. It was intended to make a 
further re-arrangement and sub-division under the dififerent 
titles but time will not permit. 

The pecuniary reward will be small, but the author's 
main object will be gained if, as he hopes, it shall materially 
lessen the labors and meet the approval of the profession in 
the sister states, notwithstanding its many imperfections. 
This is the only apology ofifered for its publication. 

H. G. TILTON. 
Vermillion, So. Dakota, 

April 12. 1897. 
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ERRATA. 

Some typographical errors have crept into the 
work, notwithstanding that much care was taken 
by the publishers and proof readers. While these 
mar the appearance of the book they cannot affect 
its usefulness. 

A few errors have been discovered in the cita- 
tions. In the table, the cases of Chandler v 
Hughes County, and Griffith v Hubbard, should 
read S. D. , instead of N. D. Two cases appear 
in the table under the title of Brettel v Deffenbach 
but the citations to the N. W. Reporter should be 
transposed, and the last citation read with the 
first case, and the first with the last case. The 
same is true of the two cases of Ellis v Waite, and 
of the two cases of Lawrence County v Meade 
County. The case of Jandt v South appears in 
the table and on page 128 of the book as nof report- 
ed in the N. W. Reporter, but the case is found in 
the 47 N. W., page 779. 
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ABANDONMENT. 

Attachment. Officer must keep control of the property 
levied upon. 

Powell V McKechnie, 3 D., 319; 19 N. W. 410 

Griswold v Sundback. 4 S. D.. 441; 57 N. W.. 339 

Griswold v Sundback. 6 S. D., 269; 60 N. W.. 1068 

Leyy is deemed to be abandoned when an officer pays no 
attention to the property levied upon for three and a 
half months. 

Jones Lumber Co. v Faris. 6 S. D., 112; 60 N. W.. 403 

Of Homestead. 

Kuhnert v Conrad, N. D.. 69 N. W., 185 

Pech Mfg. Co. v Groves. 6 S. D.. 504; 62 N. W., 109 

Brady v Kreuger, S. D., 66 N. W., 1083 

Homestead not abandoned by wife remaining away from her 
husband. 

Rosholt v Mehus, 3 N. D., 513; 57 N. W., 783 

ABATEMENT. 

Of nuisance^ City has a right to maintain an action. 

City of Huron v Bank of Volga, S. D.. 66 N. W., 815 



■ABATEMENT (51) ACCEPTANCE 

Abatement.— Concluded. 

Liijnor nuisance* — See Intoxicating Liquors, 

Of Criminal prosecution. 

State V Security Bank. 2 S. D.. 538; 51 N. W.. 387 

Objection to jurisdiction may be made after trial. 

Town of Wayne v Caldwell, IS. D.. 483; 47 N. W., 547 
Plunkett V Evans. 2 S. D., 434; 50 N. W.. 961 

By another action pending. 

Woodward v Stark, 4 S. D., 588; 57 N. W., 496 
Swedish Am. Bank v Dickinson Co., N.D., 69N.W., 455 

Connter Claim for damages in replevin not abated by death 
of defendant. 

O'Neill V Murray. 6 D., 107; 50 N, W.. 619 

Pendency of garnisliliient proceeding in aaother state. 

Purcell V Ins. Co.. 5 N. D., 100; 64 N, W.. 943 

ABBREVIATIONS. 

See Names, 

ABSENCE. 

Wilfnl absence. — See Divorce. 

ABSTRACTS OF RECORD. 

See Appeals. 

ABUTTING OWNER. 

See adjoining Land Owners. 

ACCEPTANCE. 

See negotiable instruments , 

Principal may sue for balance due on sale made by agent. 

Anderson v Bank. 4 N. D., 182; 59 N. W., 1029 



ACCEPTANCE (52) ACCOMPLICE 

Acceptance.— Concluded.' 

Of gruaranty. Waiver of notice. 

Fisk V Stone, 8 D., 35; 50 N. W.. 125 

Part performance of contract, Recovery for. 

Caldwell v Myers, 2 S. D., 506; 51 N. W., 310 

Insurance premium accepted after default and after loss 
is a waiver of forfeiture. 

Smith v St. P. Ins. Co.. 3 D., 80; 13 N. W.. 355 



ACCESSORY. 

See Crimes and Criminal Law. 

Same as a principal. 

State V Phelps. 5 S. D.. 480; 59 N. W.. 471 

Corroboration of testimony of an accomplice. 

State V Hicks, 6 S. D., 325; 60 N. W.. 66 
State V Kent, 4 N. D., 577; 62 N. W., 631 
State V Smith, S. D., 67 N. W., 619 

ACCIDENT. 

Cities liable for negligence. 

Ludlow V Fargo, 3 N. D.. 485; 57 N. W., 506 

City not liable for accident caused by cannon fired in vio- 
lation of the ordinances. 

O'Rourke v Sioux Falls, 4 S. D., 47; 54 N. W., 1044 

Destrnction of stenographer's notes and record by fire 
not ground for new trial. 

Golden Terra Co. v Smith, 2 D., 377; 11 N. W., 98 

See Railroad Companies, Municipal Corporations, Master ana 
Servant, Negligence. 

ACCOMPLICE. 

See Accessory and Criminal Law. 



ACCORD & SATISFACTION (53) ACKNOWLEDGMENT 

ACCORD AND SATISFACTION. 

Is not shown simply by an agreement to accept a certain 
sum but the execution of the agreement must be shown. 

Carpenter v Ry.. S. D., 64 N. W., 1120 

How pleaded. 

Green v Tp., 5 S. D.. 452; 59 N. W., 224 

Compromisey Evidence to support. 

McGlynn v Scott, 4 N. D.. 18; 58 N. W., 460 

ACCOUNT. 

See Account Stated. 

Books regularly kept are admissible in evidence. 

Union S, F. Co. v Mason, 3 S. D., 147; 52 N. W., 671 
Smith v Hawley, S. D.. 66 N. W., 942 

ACCOUNTING. 

See Equity^ Partnerships Principal and Agent, 



ACCOUNT STATED, 

Items omitted by mistake may be recovered. 

Waldron v Evans, 1 D., 11; 46 N. W., 607 

Deliyery and acceptance of a lumber invoice. 

Edwards & M. L. Co., v Baker, 2 N. D., 289; 50 N.W., 718 

ACCRETION. 

Reliction by gradual recession of the water belongs to adjoin- 
ing owner. 

Olson v Huntamer, 6 S. D., 864; 61 N. W., 479 

ACKNOWLEDGMENT. 

Ofdeed by married woman, examination must be personal, 
not represented by another. 

Wambole v Foote, 2 D., 1; 2 N. W., 239 



ACKNOWLEDGMENT (54) ACTIONS 

Acknowledgement.— Concluded. 

Officer taking must personally know the person or have 
proof of identity. 

Cannon v Deming, 3 S. D., 421; 53 N. W., 863 

Certificate, form of. 

Wilson V Russell, 4 D.. 376; 31 N. W., 645. 
Cannon V Deming, 8 S. D., 421; 53 N. W.. 863 

Defectively acknowledged deed good between the parties. 

Banbury v Sherin, 4 S. D., 88; 55 N. W„ 723 

By a deputy sheriff in his own name. 

Hodgdon v Davis. 6 D.. 21; 50 N. W., 478 
Wilson v Russell, 4 D., 376; 31 N. W., 645 

ACTIONS. 

See Practice, 

Legal and equitable distinguished. 

Sykes v Bank. 2 S. D., 242; 49 N. W.. 1058 

Tort may be waived and suit brought for benefits received. 
Braithwaite v Aiken; 3 N. D... 365; 56 N. W.. 133 
Tanderup v Hansen. 5 S. D., 164; 58 N. W., 578 
Anderson v Bank. 5 N. D., 80; 64 N. W., 114 

The owner of trees wrongfully destroyed may sue for value 
or damage. 

Bailey v Ry. Co.. 3 S. D., 531; 54 N. W., 596 

Uhe V Ry. 4 S. D., 505; 57 N. W.. 484 

Whether eqnitable or legal is determined by facts stated 
in complaint. 

Sykes v Bank. 2 S. D.. 242; 49 N. W.. 1058 

Cannot be dismissed by plaintiff to the prejudice of defen- 
dant. 

Axiom Min. Co., v Little. 6 S. D., 488; 61 N. W,. 441 

Joinder of causes, when a misjoinder. 

Jasper v Hazen. 2 N. D., 401; 51 N. W.. 583 



ACTIONS (56) ADMISSIONS 

Actions.— Concluded. 

Mortgagee of chattels, may unite foreclosure and claim and 
delivery. 

Aultman & Co. v Ferguson, S. D.. 66 N. W., 1081 



ADJOINING LAND OWNERS. 

Notice of excavation, damages. 

Ulrick V Dak. Loan Co.. 2 S. D.. 285; 49 N.W., 1054 
Ulrick V Dak. Loan Co.. 3 S. D.. 44; 51 N. W.. 1028 

Notice of excavation not required. 

Novotony v Danforth, S. D., 68 N. W., 749 

ADMINISTRATOR. 

See Administrators and Executors. 

ADMIRALTY. 

Court has no jurisdiction to enforce specific performance. 
Rea V The Eclipse, 4 D., 218; 80 N. W., 159 

Appeals in admiralty, bond, jurisdiction of State Courts. 

Braithwaite v Jordan. 5 N. D.. 196; 65 N. W.. 701 

Home port, lien for repairs. 

Rees V Steamboat, 8 D , 155; 13 N. W., 533 

ADMISSIONS. 

See Evidence, Pleading, Criminal Law, 

Evidence, statements of defendant made at time of arrest. 

Ter. V Egan, 3 D.. 119; 13 N. W., 568 
U. S. V Beebe, 2 D., 292; 11 N. W., 505 

Res gestae, when a part of. 

Short V N. P. El. Co.. 1 N. D., 159; 45 N. W., 706 

Of agent to bind principal. — S^e principal and agent. 



ADMISSIONS (56) AFFIDAVIT 

Admissions.— Concluded, 

In pleading dispense with proof. 

Gale V Shillock. 4 D.. 182; 29 N. W., 661 
Calkins v Min. Co.. 5 S. D., 299; 58 N. W., 797 

ADOPTION. 

Adopting parent having agreed to give a child a share of 
property cannot fraudulently defeat it by sale. 

Quinn v Quinn, 5 S. D., 328; 58 N. W., 808 

Order of court may be made when a mother has abandoned 
her illegitimate child for a year. 

Richards v Matteson, S. D.. 65 N. W., 428 



ADULTERY. 

Law of S. D., 1891, valid. Both are guilty though only one 
is married. 

State V Whealey. 5 S. D., 427; 59 N. W.. 211 

ADVERSE CLAIMS. 

See Ejectment and Quieting Title. 

ADVERSE POSSESSION. 

Deed to land executed while the land is so held under claim 
of title. 

Hegar v Degroat, 3 N. D., 354; 56 N. W.,150 

Kreuger v Shultz. N. D., 70 N. W., 269 

Fitzgerald v Miller, S. D., 63 N. W.. 221 

ADVERTISEMENT. 

See Publication. 

AFFIDAVIT. 

See Writs ^ Assignments, Attachment. 

Affidavit for order of publication must show diligence. 

Beach v Beach, 6 D., 371; 43 N. W., 701 



AFFIDAVIT (57) AGENCY 

Affidavit.— Concluded. 

False affidavit in making final proof* 

U. S. V Cameron. 3 D., 182; 13 N. W., 357 

Deflnitiott of affidavit, not fatally defective because express- 
ing no venue. 

State V Henning, 3 S. D., 492; 54 N. W., 580 

No title vests in an assignee until affldavlt to assignment 
is made. 

Farmer v Cobban. 4 D.. 425; 29 N. W.. 12 

President of corporation^ may make to an assignment. 

Wright V Lee. 4 S. D., 237; 55 N. W., 931 

Soffieieney of^ in attachment against non resident. 

Dawly V Sherwin, 5 S. D., 594; 59 N. W., 1027 
Coates V Arthur, 5 S. D., 274; 58 N. W., 675 

In Attachment may be amended* 

Cans V Beasley, 4 N. D., 140; 59 N. W., 714 

Of Jurors not admissible to set aside a verdict for mistake. 
Murphy v Murphy, IS. D., 316; 47 N. W., 142 
Gaines v White, 1 S. D . 434; 47 N. W.. 524 
UlrickvTrustCo., 2S. D.. 825; 49N.W.. 1054 



AFTER ACQUIRED TITLE. 

Interest of a mortgagor acquired after the mortgage, becomes 
subject to the mortgage. 

Campbell v Wambole. 3 D.. 184; 13 N. W., 567 

Yerkes v Hadley, 5 D., 824; 40 N. W., 340 

AGE OF CONSENT. 

See Rape, 

AGENCY. 

See Principal and Agent. 



AGISTMENT (58) ALTERATION OF INST'M'S 

AGISTMENT. 

See Liens. 

Lien is not paramount to a recorded chattel mortgage. 

Wright V Sherman, 3 S. D., 290; 52 N. W., 10j93 

AGREEMENT. 

See Contract. 

ALCOHOLIC LIQUORS. 

See Intoxicating Liquors. 

ALIEN 

May hold land. 

Gorman Min. Co. v Alexander, 2 S. D., 557; 51 N. W., 346 

ALIMONY. 

See Divorce. 

Allowance of additional on appeal. Stipulation as to tem- 
porary will not prevent further allowance. 

Grant v Grant. 5 S. D., 1; 57 N. W., 1130 

Vert V Vert, 3 S D., 619; 54 N. W., 655 

Allison V Allison. 5 S D.. 216; 58 N. W., 563 

Change of allowance for support of minor children on 
appeal. 

Greenleaf V Greenleaf . 6 S. D.. 348; 61 N. W.» 42 

ALTERATION OF INSTRUMENTS. 
Ratiiieation by a bank by carrying as a discount. 

WycofE V Johnson. 2 S. D. 91; 48 N. W.. 887 

Erasure from a note^ agreement to pay attorney and col- 
lection fee? is a material change 

First National Bank v Laughlin, 4 N. D., 391; 61 N.W..473 

Question of alteration should be submitted to the jury. 
Moddie v Breiland, S. D., 70 N. W., 637 
Foley-Wadsworth Co. v Soloman et al, 70 N. W., 689 



AMENDMENTS (59^ ANNEXING COPY 

AMENDMENTS. 

See Pleading. 

Exeention held amendable. 

State V Cassidy, 4 S. D.. 58; 54 N. W., 928 

Snmmons and affldayit in attachment. 

Cans V Beasley. 4 N. D., 140; 59 N. W., 714 

AMERCEMENT. 

Sheriff liable for refusal to levy execution after receiving 
proper indemnifying bond. 

Jewett V Sundback, 5 S. D., Ill; 58 N. W.. 120 

Not for refusal to levy upon mortg'aged gOOds when mort- 
gage is valid on its face. 

Ayers & Co. v Sundback, 5 S. D., 31; 58 N. W.. 4 

ANIMALS. 

Commoii law rnle requiring owners to keep animals on 
premises not in force in Black Hills. 

Sprague v Ry. Co.. 6 D., 86; 50 N. W., 61T 

Recovery of damages for trespasii by. 

Tanderupv Hansen, 5 S. D., 164; 58 N. W., 578 
Bostwick V Ry. Co.; 2 N. D., 440; 51 N. W., 781 

Agister's or pasture lien is not paramount to a prior 
chattel mortgage. 

Wright V Sherman. 3 S. D., 290; 52 N. W.. 1.09a 

ANNEXING COPY. 

Exhibit not a part of a pleading. 

Aultman & Co. v Siglinger, 2 S. D.. 442; 50 N. W.. 911 
Rust Owen Lum. Co. v Fitch, 3 S. D..213; 52N.W..879 

Above cases reversed ( See opinion not syllabus ). 

First Nat. Bk. vDak. F. & M. Ins Co., 
6S. D..424; 61N.W. 489. 



-60 APPEALS TO THG SUPREME COURT. 

APPEALS TO THE SUPREME COURT. 

JFor Appeals from Inferior Courts and Tribunals see Justice 
Court, County Court, Counties, Towns, Highways. 

1. Jurisdiction and Parties. 

2. Orders and Judgments that ar« Appealable. 

3. Orders and Judgments not Appealable* 

4. Time of Taking. 

5. Notice. 

6. Bond. 

7. Practice. 

8. Record. 

9. Abstract. 

10. Hearing and Rehearing. 

11. Costs. 
IS. Revie-vr. 

13. Writ of Error. 

14. Appeals from Justice Court. 

1. Jurisdiction and Parties. 

jrnrisdiction of the Supreme Court is primarily appellate. 
State ex rel v Archibald, 5 N. D., 339; 66 N. W.. 234 
Everitt v Commissioners, 1 S. I)., 365; 47 N. W., 296 

Waiyer of the right by acceptance of the benefits. 

Tyler V Shea. 4 N. D., 377; 61 N. W., 468 

Heceiyer of a ^iational Bank should be substituted in all 
pending actions, and the bank has no right to appeal 
in its own name. 

S. Falls Nat. Bank v Bank, 3 D.. 113; 50 N. W., 829 

:Each defendant may appeal separately when separate 
defenses have been made. 

State V King, 6 S. D., 297; 60 N. W.. 75 

Appeal taken withoat authority of the party will be dis- 
missed. 
Dalbkermeyer v Scholtes, 3 S. D., 124; 52 N. W., 261 

Appeal taken in the name of an administrator after his 
discharge gives no jurisdiction. 

McCormick Co. v Snedigar. 3 S. D., 302; 53 N. W., 83 
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Jurisdiction and Parties.— Concluded. 

A second appeal taken while the Brstis pending, is a nullity. 
State ex rel v King, 6 S. D.. 297; 60 N. W., 75 

Jurisdictional questions may be raised for the first time 
on appeal. 

Nelson v Ladd. 4 S. D.. 1; 54 N. W.. 809 

Murry v Burris. 6 D . 170; 42 N. W., 25 

2. Orders and Judgnients that are 

Appealable. 

Order setting aside sale under foreclosure is. 

Kirby v Ramsay. S. D., 68 N. W. 32» 

Actions to recover penalty under a city ordinance are 
civil actions and reviewable on appeal and not on writ 
of error. 

City Sioux Falls V Kirby, 6 S. D.. 62; 60 N. W., 156 

City of Huron v Carter, 5 S. D., 4; 57 N. W. 947 

Order refusing change of yenne is. 

White V Ry.. 5 D.. 508; A N. W., 70a 

Order OYer-rnling demurrer^ appeal not in conflict with 
the organic act. 

Greeley v Winsor. 1 S. D., 618; 48 N. W., 214 

Judgment sustaining demurrer^ pro forma, is final and 
appealable. 

Adams v Smith. 6 D . 94; 50 N. W.. 720 

Order allowing service of complaint after judgment and 
issuing of execution is appealable under Sec. 5286, 
Comp. L. 

Greeley v Winsor, 2 S. D., 361; 50 N. W., 630 

Order dissolring an attacliment* 

Red Riv. Val. Bk. v Freeman, 1 N. D., 196; 46 N. W., 36 

Quebec Bank v Carroll, 1 S. D., 1; 44 N. W., 723 



^ APPEALS TO THE SUPREME COURT. 

Orders and Judgrments Appealable.— Continued. 

Order denying motion to withdraw complaint of inter- 
Tention is. 

Schaetzel v City of Huron. 6 S. D., 134; 60 N. W., 741 

Order dismissingr a complaint with costs is final and ap- 
pealable. 

Lawrence Co. v Mead Co.. 6 8. D., 528; 62 N. W.. »57 

Order denying motion to iix time to hear motion for 
new trial is. 

Daley v Forsythe. S. D.; 67 N. W., 948. 

-Orders made by Judge inside the circuit are presumed to 
be court orders and are appealable. 

Lawrence Co. v Mead Co., 6 S D.. 528; 62 N. W.. 957 
Evans v Bradley, 4 S. D., 83; 55 N. W., 721 

Refusal to vacate a judgment is. 

Searles v Christensen, 5 8. D., 650; 60 N. W., 29 

Order granting execution is. 

Am. 8. & L. Ass'n v Campbell, 8. D.; 65 N. W., 815 

Order vacating an order setting aside a sheriff's sale made 
under foreclosure is. 

Bailey v Scott, 1 S. D.. 387; 47 N. W., 286 

Order granting or denying a new trial made before entry 
of judgment is reviewable on appeal from the judg- 
ment as an intermediate order. 

Granger v Roll. 6 8. D., 611; 62 N. W., 970 

Order dismissing an appeal from justice of the peace 
made by the court is appealable. 

Travelers Ins. Co. v Weber. 2 N. D , 239; 50 N. W., 703 

Appeal will lie from an order granting or refusing to yacate 
a judge's order. 

Black Hills F. & M. Co. v Grand Island Co.. 
2 8. D., 546; 51 N. W., 342. 

Bostwick v Knight, 5 D., 305; 40 N. W.. 344 
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Orders and Judgrments Appealable.— Concluded. 

Jadgment ' ' that the action be and is hereby dismissed " 
is final and appealable. 

Heegard v Trust Co.. 3 S. D.. 569; 54 N. W., 656 

Rule that an order refusing to set aside an appealable 
order is not appealable does not apply when the first 
order was made without jurisdiction. 

Thompson & Sons Mfg Co. v Guenthner, 
5 S. D.. 504: 59 N. W., 727. 

Direction of verdict, appeal from 

First Nat. Bank v Laughlin, 4 N. D., 391; 61 N. W.. 473 
Minn. Thres. Co. v Lincoln, 4 N D.. 410; 61 N. W., 145 

Habeas Corpus, judge's order granting or refusing is ap- 
Deal able 

Winton v Knott, S. D., 63 N. W., 788 

Order vacating or refusing to vacateajttdg'ment is appeal- 
able. 

Garr, Scott Co. v Spaulding, 2 N. D., 414; 51 N. W.. 867 

Bailey v Scott. 1 8. D.. 337; 47 N. W.. 286 

Weber v Tschetter. 1 S. D.. 205; 46 N. W.. 201 

3. Orders and Judgements Not Appealable. 

Order granting a preliminary injunction not ordinarily 
appealable. 

Cole V Cady, 2 D.. 29; 3 N. W.. 322 

Huron Water Company v City of Huron, 

4 S. D.. 102; 55N. W., 759 

Order refusing to vacate an order after time for appeal 

expires* 

Travelers Ins. Co. v Weber. 2 N. D., 239; 50 N. W., 703 
Travelers Ins. Co. v Mayer, 2 N. D., 234; 50 N. W., 703 

Order refusing application for Judgment on findings of 
jnry. 

Persons v Simons, 1 N. D., 243; 46 N. W., 969 
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OrdersandJudfir'm'tsnot Appealable.— Continued 

Order over-ruling a demurrer to an accnsation against a 

shoriff under revised Codes, Sec. 7838 of N, D., not 
appealable. 

In re McCabe, 5 N. D., 422; 67 N. W., 143 

Order granting an injunction requiring a mortg^age fore- 
closnre to be by action, is not appealable. 

McCann v Mort. Co., 3 N. D., 172; 54 N. W., 1026 

Order punishing for contempt for disobeying an injunc- 
tion, not ordinarily appealable. 

State ex rel v Davis, 2 N. D., 461; 51 N. W., 942 

Peremptory writ of mandamns not appealable. 

Slate ex rel v Young, 6 S. D., 406; 61 N. W., 165 

Refusal to set aside service of summons is not appealable. 
Ryan v Davenport, 5 S. D., 203; 58 N. W., 568 

Ruling on an objection to introduction of eyidenoe is not. 

Ross V Wait. 2 S. D., 638; 51 N. W., 866 

Order refusing to set aside an appealable order is not. 
Vert V Vert, 3 S. D., 619; 54 N. W.. 655 
Travelers Ins. Co v Weber, 2 N. D., 239; 50 N. W., 703 

Is appealable if first order was made without jurisdiction. 
Thompson v Guenthner, 5 S. D., 504; 59 N. W., 727 

An order for the entry of judgment is not the final judg- 
ment and is not appealable and the final judgment does 
not become such until entered in the judgment book. 

Field V Great Western El Co., 5 N. D., 400; 67 N. W., 147 

In re Weber. 4 N. D., 119; 59 N. W., 523 

Locke V Hubbard. S. D., 69 N. W., 588 

An ex parte order for delivery of attached property to an 
assignee is void and not appealable but will be reviewed 
on certiorari. 

State V Rose. Judge. 4 N. D., 319; 58 N. W.. 514 
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Orders andJudgrm'ts not Appealable.-Concluded. 

Order snstaining a demurrer to an answer upon which 
no judgment has been entered is not appealable. 

Harris Mfg. Co. v Walsh, 2 D. 41; 8 N. W., 807 

Order discharging a receiver is within the discretion of 
the court, and not usually appealable. 

Hoffman v Bank of Minot, 4 N. D.. 473; 61 N. W.. 1081 

Order granting or denying a new trial made after entry 
of judgment is not reviewable on an appeal from the 
judgment unless made a part of the appeal. 

Hawkins v Hubbard. 2 S. D , 631; 51 N W.. 774 

Order granting temporary alimony not reviewable on 
appeal from the judgment. 

Williams v Williams. 6 S. D., 284; 61 N. W., 88 

A jadge's order is not appealable. 

Brown v Edmonds. 5 S. D., 509; 59 N. W.. 731 

Holden V Haserodt. 2 S. D.. 220; 49 N. W.. 97 

Holden v Haserodt, 3 S. D., 4; 51 N. W., 340 

Black Hills Co. V Grand Is. Co . 2 8. D.. 546; 51 N. W.. 342 

Commercial Nat. B^nk v Smith, 1 S. D . 28; 44 N.W.. 1024 

Bostwick V Knigtel. b D.. 305; 40 N. W., 344 

Refusal to set aside sale of land befofe confirmation is 
not appealable. 

Bond V Charleen, 1 D . 224; 46 N. W., 585 

Order denying a new trial is not appealable, must be a 
final determination. 

Stevens v Gale. 2 D., 370: 9 N. W., 99 

4. Time of Taking. 

From a judgment revoking a license of an attorney 

must be within two years. 

In re Houghton, 5 S. D., 537; 59 N. W.. 733 

From an order in the district court dismissing an appeal 
from justice of peace may be taken within two years. 

Mouser v Palmer. 2 S. D., 466; 50 N. W.. 967 



66 APPEALS TO THE SUPREME COURT. 

Time of Takinsr-— Concluded. 

Time cannot be extended by an order refasiog to vacate 
an order. 

Travelers Ins. Co. v Weber. 2 N. D.. 230; 50 N. W., 703 

Election contest, must be within sixty days. 

Murry v Whitmore. S. D., 68 N. W., 745 

Sixty day limit has no application to an order denying a 
new trial made before entry of judgment on appeal 
from the judgment. 

Granger v Roll. 6 S. D., 611; 62 N. W.. 970 

No notice of ^^ entry " of the order is required to put the 

sixty day limitation in operation. 

Brooks V Bigelow. S. D., 68 N. W.. 286 

No appeal lies until the Judgment or order has been entered 
as a permanent record of the court below. 

State ex rel Morgan v Lamm. S. D . 69 N. W.. 592 

5. Notice. 

Service of notice and transmission of a copy are essential 
to the jurisdiction of the supreme court. 

Valley Land Co. v Schone, 2 S. D.. 344; 50 N. W., 356 

Peck v Phillips. 4 D.. 430; 34 N. W., 65 

Gold St. v Newton, 2 D., 39; 3 N. W.. 311 

Filing notice of appeal with the clerk is not service upon 
him. 

Peck v Phillips, 4 D., 430; 34 N. W.. 65 

Valley Cy. Land Co. v Schone, 2 S. D., 344; 50 N. W.. 356 

HoflEman v Bank. 4 N. D.. 473; 61 N. W.. 1031 

Pierre Bank v Ellis, S. D., 68 N. W., 545 

Service upon attorney of record sufficient. 

Marshall v Harney Peak Co., 1 S. D., 350; 47 N. W., 290 

Not necessary that notice of entry of order be given to set 
the limitation of time running. 

Brooks V Bigelow, S. D.. 68 N. W.. 286 
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Notice.— Continued. 

Jnrisdietion of the appellate coart must affirmatively ap- 
pear by the record. 

Valley Land Co. v Schone, 2 S. D., 844; 60 N. W , 856 

Peck V Phillips. 4 D., 430; 34 N. W.. 65 

Noyes v Lane, 2 S. D., 65; 48 N. W , 322 

Presaniption as to service of notice of appeal. 

Bell V Thomas, S. D.. 68 N. W.. 907 

Including a non-appealable order with an appealable order 
will not vitiate notice, but will be treated as surplusage. 

Brown v Edmonds, 6 S. D.. 508; 59 N. W.. 731 

Williams v Williams, 6 S. D.. 284; 61 N. W., 88 

Granger v Roll, 6 S. D., 611; 62 N W.. 970 

Omissioii of year in proof of service not material. 

Ellis V Wait, 4 S. D.. 31; 64 N. W.. 925 

Omitting the name of one of the parties from the notice 
not fatal. 

Marshall et al v Min. Co., 1 S. D.. 850; 47 N. W., 290 

Marshall et al v Min. Co., 8 S. D., 473; 54 N. W.. 272 

Porging^ the record. 

Goose Riv. Bk. v Gilmore. 3 N. D., 188; 54 N. W., 1032 
Wood V Nissen. 2 N. D., 26; 49 N W., 108 

Irregularity in the notice will be waiyed by appearance 
in the Supreme Court. 

Holden v Haserodt, 2 S. D., 220; 49 N. W., 97 

Notice served upon the first day of the term, respondent 
cannot compel a hearing at that term. 

Meuer v Ry. 8 S. D.. 322; 53 N. W.. 187 

Record recitals as to service of notice of appeal. 

Billinghurst v Spink Co , 5 S. D.. 84; 58 N. W.. 272 

Uniting notice of intention and notice of motion is bad 
practice. 

Anderson v Bank, 5 N. D., 80; 64 N. W , 
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Notice.— Concluded. 

Serving of notice before exeeation of undertaking or 

deposit makes the appeal a nullity. 

Bonnell v Van Cise, S. D., 67 N. W., 686 
Supreme Court may fix a time to hear a motion on an order 

to show cause* 

State V Sioux Falls Brew. Co.. 2 S. D.. 363; 50 N. W.. 629 



6. Bond. 

Heryice on the opposite party and filing with the clerk is 
sufficient. 

Tolerton & Co. v Casperson. 2 D., 63 N. W.. »08 

McKittrick v Pardee. S D.. 65 N. W., 23 

Appellate court may allow a new bond to be filed. 

Tolerton & Co. v Casperson, S. D.. 68 N. W., 908 

Insnflieiency of the bond is waived unless excepted to in 
the circuit court. 

Winton v Kirby. 6 S. D., 98; 60 N. W.. 409 

Failure of sureties to justify renders the appeal ineffect- 
ual for any purpose. 

Hazeltine v Browne, S. D.. 69 N. W., 679 

Service of Notice of exception to sureties may be at any 
time before 12 p.m. on the 10th day 

Haseltine v Browne, S. D.. 69 N. W., 579 

Liability and action on bond. 

Bingham v Mears. 4 N. D.. 437; 61 N. W.. 808 
Travelers Ins. Co. v Weber, 4N.D.. 135; 59N.W..5S9 
Bern V Shoemaker, S. D.. 64 N. W., 544 
Braithwaite v Jordan, 5 N. D,, 196; 65 N. W., 701 

Attorneys cannot be sureties. Failure to object in lower 
court not a waiver. 

Towle V Bradley. 2 S. D., 472; 50.N. W., 1057 

Peck V Phillips, 4 D.. 430; 34 N. W., 65 
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Bond.— Concluded. 

Filing bond before notice does not invalidate the bond. 

Pierce v Manning. 1 S. D., 806; 47 N. W., 295 

Not required to exhaust collateral securities held before 
proceeding against sureties. 

Bingham v Mears, 4 N. D.. 487; 61 N. W., 808 

Seiriee of notice before execution of undertaking or 

deposit, makes the appeal a nullity. 

Bonnell v Van Cise, S. D., 67 N. W.. 685 

7. Practice. 

No stay of execution in an election contest pending an 
appeal. 

Fylpaa v Brown Co.. 6 S D., 634; 62 N. W., 962 

The name of the proper person cannot be substituted by 
the appellate court when appeal has been taken in the 
name of the wrong person. 

McCormick v Snedigar. 8 S. D., 625; 54 N W.. 814 

Court will not substitute the assignee of a party as a 
a party to the appeal if contested. 

Golden Terra Co. v Smith, 2 D., 374; 11 N W., 97 

Court may fix a time to hear a motion to dismiss on an 
order to show cause. 

State V Brewing Co , 2 S D., 263; 50 N. W., 629 

Respondent cannot object to delay in filing the appeal if it 
is his fault. 

Mer. Nat. Bk. v McKinney, 1 S. D.. 78; 45 N. W., 203 

Assignment of error not based upon an exception, not 
available upon appeal. 

McCormick v Phillips, 4 D., 506; 34 N. W., 39 

FaUnre to discuss errors in briefs. Only those discussed 
will be considered. 

Dowdle V Cornue, S. D., 68 N. W., 194 
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Practice.— Continued. 

On a seeo&d appeal the court will not review questions 
decided ob the first. 

Tanderup v Hansen. S. D.. 66 N. W . 1078 

To authorize the affirmance of a decree on the ground that 
appellant is not aggrieved thereby a motion to dismiss 

is not necessary. 

Schlegel v Sisson, S. D, 66 N. W . 1087 

Ori^nal paperi^ are sent up to the Supreme Court. 

Jasper v Hazen. 1 N. D.. 210; 46 N. W.. 173 

Case cannot be heard at a term when the notice was served 
upon the first datj of the term. 

Meuer v Ry.. 3 S. D . 322; 53 N. W.. 187 

Directing a yerdict 9 if erroneous, is error of law reviewable 
without motion for new trial. 

Jones L. & M. Co. v Paris. 6 S. D.. 112; 60 N. W., 403 

Errors of law are reviewable without motion for new trial. 
Edwards Lum. Co. v Baker. 2 N. D . 289; 50 N. W.. 718 
Sanford v Bell, 2 N. D . 6; 48 N. W.. 434 
Miller v Way. 5 S. D., 468; 59 N. W., 467 
Jones L. & M. Co. v Paris, 5 S. D.. 348; 58 N. W.. 813 
Le Claire v Wells, S. D.. 64 N. W., 519 

Assignments of error must refer to abstract* 

Hostetter v El. Co.. 4 N. D.. 397; 61 N. W.. 49 
Pirst Nat. Bank V Bank. 5N. D.. 161; 64N.W.,941 

Assignment that the Yerdlct is against the law. suffi- 
ciency of. 

Bauder v Schamber. S. D.. 63 N. W.. 227 

SuiUciency of eyidence^ not considered unless first pre- 
sented to trial court by motion for new trial. 

Miller V Way, 5 S. D., 468; 59 N. W.. 467 

Evenson v Webster, 3 S. D., 382; 53 N. W.. 747 

Jones L. & M. Co. v Paris, 5 S. D.. 348; 58 N.W.. 813 
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Practice.— Continued. 
Safficiency of eTld«ii««, not considered, etc.— Concluded. 

Barnard Leas Mfg Gov Galloway. 5 SD. 205; 58N.W..565 
Pierce v Manning, 2 S. D.. 517; 51 N W . 832 
Norwegian Plow Co. v Bellon, 4 S. D . 384; 57 N. W.. 17 
Mattoon v Ry. Co.. 6 S. D., 301; 60 N. W , 740 
Frye v Ferguson 6 8. D.. 392; 61 N. W.. 161 

Motion for new trials errors not presented will not be 

considered. 

Tootle V Petrie. S. D.. 65 N. W., 43 

Gade v Collins, S. D., 66 N. W., 466 

Exceptions to chaise must point out specific portions 
excepted to. 

Kennedy v Falde. 4 I) . 319; 29 N. W.. 657 

Exceptions to interrogatories and answers must be numbered 
in the abstract. 

Bern V Bern, 4 S. D., 188; 55 N. W., 1102 

Dismissal of appeal for failure to prosecute 

Citizens Bank v Crouch. 8 8 D . 410; 53N.W..862 
Smith V Ry.. 4 8. D.. 30; 54 N. W ; 931 
Himebaugh v Crouch! 8 S. D . 409; 53 N W.. 862 

Motion to dismiss^ only made on motion day. 

Shickle & Co v City. S. D.. 66 N. W., 499 

Court may fix another time on an order to show cause. 

State V Brewing Co.. 2 8. D 368; 50 N. W., 629 

No appeal can be taken from a dismissal of an appeal in the 
District Court until judgment is entered. 

Field V El. Co , 5 N. D.. 400; 67 N. W.. 147 

Dismissal for failure to iile abstract in time will not be set 
aside unless showing of excuse. 

W. A. Wood Co. V Heidel, 4 N. D., 427; 61 N. W.. 155 

Remedy when record does not contain all the evidence. 

Foley Co. v Porteaus, S. D., 63 N. W., 155 
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Practice.— Concluded. 

ibstract must show that the judgment appealed from has 
been entered 

Greenly v Hopkins. S. D., 64 N W.. 1128 

SearlesvChristensen, 5 S. D.. 650; 60 N.W., 29 

Contradictory abstracts. Court will examine the original 
record to settle disputes between. 

Kehoe v Hanson. 6 S D . 322; 60 N W.. 31 

Ingnfficiency of the evidence must be pointed out on 
appeal. 

Holcomb V Keliher. 3 S. D.. 497; 54 N. W.. 585 

Extension of time to serve statement or bill of exceptions. 
McGillcuddy v Morris. S. D., 65 N W . 14 

Xo appeal lies nntil the judgment or order has been 
entered as a permanent order of the court. 

State V Lamm, S. D.. 69 N. W . 592 

Not necessary that notice of the entry of the order be 
given to set in operation the sixty day limitation. 

Brooks V Bigelow. S D., 68 N. W.. 286 

Ten per cent penalty will be imposed when appeal appears 
to have been taken for delay. 

Himebaugh v Crouch. 3 S D.. 409; 53 N. W.. 862 

8. Record. 

Bill of exceptions not settled is not a part of the judgment 
roll and cannot be reviewed on appeal. 

Fargo v Palmer, 4 D , 232; 29 N. W.. 463 

Beeord and judgment roll, What constitutes. 

Golden Terra Co. v Smith, 2 D . 377; 11 N. W . 98 

St. Croix Lum. Co v Pennington. 2 D., 467; 11 N. W., 497 

lotion for new trial and hill of exceptions not necessary 
when neither the District Court nor Justice of the Peace 
had jurisdiction because of the amount claimed. 

Plunkett v Evans. 2 S. D., 434; 50 N. W., 961 
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Record.— Continued. 

No bill of exceptions necessary on appeal from an order 
made on affidavits or written evidence. 

Bailey v Scott. 1 S D.. 337; 47 N. W.. 286 

Record on appeal from peremptory writ of mandamilS. 
Hardy v Purinton. 6 S. D . 88^; 61 N. W., 168 

* » 

Papers not a part of judgment roll will not be considered 
upon appeal. 

St. Croix Lum. Co v Pennington, 2 D . 467; 11 N. W.. 497 

Everett vBuchannan, 2 D., 249; 6 N. W, 439— 8 N. W.. 81 

Noyes v Lane. 2 S. D.. 65; 48 N. W., 322 

Fargo V Palmer, 4 D.. 232; 29 N. W.. 463 

StenOfTi'ftl^Ci^s notes not a part x>t the record. 

Wood V Nissen. 2 N D . 26; 49 N. W . 103 

Golden Terra Min. Co. v Smith. 2 D . 377; 11 N. W., 98 

Mer. National Bank v McKinney. 6 S D., 58; 60 N. W. 162 

Goose Riv. Bank v Gilmore. 3 N. D . 188; 54 N. W., 1032 

Specifications as to suffleieney of evidence. 

Randall v Burk Tp., 4 S. D , 337; 57 N. W., 4 

Judge's iindings are a part of the roll. 

Colonial Mort. Co v Bradley. 4 S. D.. 158; 55 N. W.. 1108 

Garr- Scott Co. v Spaulding. 2 N. D.. 414; 51 N. W.. 867 

When a finding is aniMgnons the supreme court will con- 
sider all findings together. 

Moore v Booker. 4 N. D.. 643; 62 N. W.. 607 

Exhibits should be identified by certificate of trial judge. 
Taylor v Taylor, 5 N. D.. 58; 63 N. W., 893 

Amending the record, practice. 

Foley. Wadsworth Co v Porteous, S. D.. 63 N. W., 155 

Lower court has no power to amend after appeal has been 
taken without an order from the supreme court. 

Mer. Nat. Bank v McKinney, 6 S. D., 58; 60 N. W., 162 

Moore v Booker, 4 N. D.. 548; 62 N. W., 607 

Rudolph V Herman, 4 S. D., 203; 56 N. W., 122 
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Record.— Continued. 

Diref tion of verdict or refusal to allow dismissal of action 
cannot be reviewed witbout a bill of exceptions. 

DeLendrecie v Peck, 1 N. D., 422; 48 N. W., 842 

Not required to set out evidence by question and answer io 
the abstract. 

Bedford v Kissick. S. D., 67 N. W., 609 

Peart v Ry.. S. D., 67 N. W., 887 

Must contain all the evidence or the SuAciencj of the 
eyidence will not be reviewed. 

State V Brennan, 2 S. D.. 384; 50 N. W., 625 

An sgfreed statement of facts must « be rbrought iato the 
record, by bill of exceptions or statement. 

Raymond v Spicer, 6 D , 45; 50 N. W., 399 

Sweet V Myers. 3 S. D.. 324; 58 N. W.. 187 

St. Croix Lum. Co. v Pennington, 2 D.. 467; 11 N. W., 497 

Evidence cannot be put into the recoid by agreement of 
counsel without the consent of the trial judge. 

Gress v Evans, 1 D., 887; 46 N. W., 1132 

Snffleieney of bill of exceptions. 

French v Lancaster, 2 D., 276; 9 N. W.. 716 

Tolman v Company, 4 D, 4; 22 N. W., 505 

St. Croix Lum. Co. v Pennington, 2 D.. 467; 11 N. W.. 497 

Judge's certificate. What it must state. 

St Croix Lum. Co. v Pennington. 2 D., 467; 11 N. W., 497 

First Nat. Bank v Bank, 5 N. D , 161; 64 N. W., 941 

Nollman v Evenson. 6 N. D., 344; 65 N. W., 686 

Taylor v Taylor. 5 N. D , 58; 63 N. W., 893 

Territory v Stone, 2 D.. 155; 4 N. W.. 697 

Statement or bill of exceptions must state the particular 
grounds upon which appellant will rely and wherein 

the evidence is insufficient. 

Hostetter v El. Co.. 4 N. D., 357; 61 N. W.. 49 

First Nat. Bank v Bank, 5 N. D., 161; 64 N. W.. 941 
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Record.— Continued. 

Statement or bill of exceptions must state the partlealar groaadm 
etc.— Concluded. 

Chandler v Kennedy. S. D.. 65 N. W.. 438 

Gaines v White, 2 S. D.. 410; 50 N. W., 901 

Holcomb V Keliher. 3 S. D , 497; 54 N. W.. 535 

Caulfield v Bogle. 2 D.. 464; 11 N. W.. 511 

Caledonia Mining Co v Noonan. 3 D.. 189; 14 N. W.. 426 

Illstad V Anderson. 2 N. D.; 167; 49 N. W., 659 

But this rule does not apply when the court has granted a 
new trial. 

Esshom V Watertown Hotel Co.. S. D., 63 N. W.. 229 

Where an appeal is from an order denying a motion for a 
new trial the record need not show a judgment. 

Bedford v Kissick, S D.. 67 N. W., 609 

Record must show filing of the Judgment roll. 

Greenly v Hopkins. S. D . 64 N. W.. 1128 

Appeal from judgment without statement or bill of excep- 
tions. 

Fargo V Palmer. 4 D., 232; 29 N. W.. 463 

Connor v Bank. S. D, 64 N. W.. 519 

Simply stating the statutory grounds for a new trial are 
not sufficient assignments of error and will not be con- 
sidered on appeal. 

Nat. Cash Reg. Co. v Pfister. 5 S. D.. 143; 58 N. W., 270 

Assignments must refer to tlie abstract or they will be 
disregarded 

Hostetter v Brooks El. Co., 4 N. D . 357; 61 N. W., 49 

Globe Invest. Co. v Boyum, 3 N. D.. 538; 68 N. W., 339 

O'Brien v Miller. 4 N. D , 308; 60 N. W.. 841 

Schmitz V Heger. 5 N. D., 165; 64 N. W.. 943 

Hule as to assignments, when relaxed in furtherance of 
justice. 

First Nat. Bank v Laughlin, 4 N. D., 391; 61 N. W.. 473 



APPEALS TO THE SUPREME COURT. 77 

Record.— Concluded. 

Unless record shows it, it will be persumed that no motion 
for a new trial was made. 

St. Croix Lum.Co. v Pennington, 2 D., 467; 11 N. W., 49T 

Assignments of error^ not supported by the record, are 
unavailing. 

Johnson v Gilmore, 6 S. D., 277; 60 N. W.. 107O 

When the record is insafficient on the main questions, 
the review is limited to the assignments which properly 
appear. 

Mer. Nat. Bank v McKinney, 1 S. D.. 78; 45 N. W., 20^ 

Ellis V Wait. 4 S. D.. 31; 54 N. W.. 925 

Trial court has no power to amend the record after appeal 
except by an order from the supreme court. 

Moore v Booker. 4 N. D., 543; 62 N. W . 60T 



9. Abstract. 
Abstract, what presumed to contain. 

Noyes v Lane, 2 S. D., 55; 48 N. W., 322 

Minn. Thresher Co. v Schaak, S. D., 68 N. W., 287 

Bell V Thomas, S. D., 63 N. W., 907 

Plymouth County Bank v Oilman, S. D., 68 N. W.. 735 

Cleveland v Evans. 5 S. D.. 53; 58 N. W., 8 

In absence of amendments, it is presumed that appellant's 
abstract contains all necessary evidence 

Davenport v Buchanan. 6 S D.. 376; 61 N. W., 4T 

Abstract mnst show that appeal was taken. 

Valley Land Co. v Schone, 2 S. D., 344; 50 N. W.. 356 
First Nat. Bank v El. Co., 2 S. D., 356; 50 N. W.. 356 

Abstract, when a portion is stricken out, the appeal will 
be heard on the remainder. 

Hodges v Bierlein. 4 8. D., 219; 56 N W., 74» 
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Abstract —Continued. 

When an abstract has been aeqnieseeil in, it will be taken 
as true. 

Searles v Christiansen. 6 S. D , 650; 60 N. W., 29 

Noyes v Lane. 2 S. D.. 55; 48 N. W., 822 

Harrison vC, M. &St. P. Ry. Co., 6S. D., 100; 60 N.W. 405 

Hodges V Bierlein, 4 S. D., 219; 56 N. W., 748 

Jones Lumber Co. v Paris, 5 S. D.. 348; 58 N. W., 813 

Additional abstract. 

Mer. Nat. Bank v McKinney, 

6 8. D., 58; 60N. W., 162 
Ayres, Weatbefwax & Reed Co. v Sundback. 

5 8. D.,362;58N. W.. 929 
Tolerton & Co. v Casperson. 

S. D.. 63 N. W., 908 
Foley-Wadswonh Co. v Porteous, 

8. D.. 63 N. W.. 155 
Harrison v Ry.. 6 S. D.. 100; 60 N. W., 405 

Conflicting^ abstracts, court will examine original papers. 
Kehoe v Hanson. 6 S. D . 322; 60 N. W . 31 
Noyes v Lane. 2 S. D.. 55; 48 N. W.. 322 
Billingsley v Hiles, 6 8. D . 445; 61 N. W.. 687 
Way V Johnson. 5 S. D., 237; 58 N. W.. 552 
McKittrick v Pardee, S. D.. 65 N. W., 28 
Ellis V Wait, 4 S. D., 31; 54 N. W.. 925 i 

Presumption will not prevail against matters which the 
abstract affirmatively shows were not presented. 

Herkins v Cooley. 5 8. D., 227; 58 N. W.. 56(i 

Instrument to which objection is made mnst be inserte^ 
in the abstract or the objection will be disregarded. I 

Lewis V Ry., 5 8. D . 148; 58 N. W. sd 

All necessary matters must be presented by the abstract J 

Bem V Bem, 4 8. D , 138; 55 N. W.. 11 
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Abstract.— Concluded. 

Respondent cannot complain that the record does not con- 
tain evidence excluded on his objection. 

Taylor v Taylor, 5 N. D., 58; 68 N. W., 893 

Abstract must show that the jadgment appealed from has 
been entered. 

Greenly v Hopkins, S. D., 64 N. W., 1128 
Searles v Christiansen, 5 S. D., 650; 60 N. W., 29 

Costs of printings an additional abstract, not allowed unless 
an additional abstract was necessary. 

Dalbkermeyer v Scholtes. 3 S D., 183; 52 N. W., 871 

Johnson v Gilmore, 6 S. D . 277; 60 N. W., 1070 

Aldrich v Wilmarth. 4 S. D.. 38; 54 N. W., 1051 

Not allowed to file additional abstract to show immater- 
ial matter. 

Iowa Sav. Bank v Jacobson, S. D., 66 N. W., 453 

Re-argnment on new abstract^ not often permitted. 

Harrison v Ry.. 6 S. D.. 572; 62 N. W., 376 

Amendment of abstract; when allowed. 

McKittrick v Pardee, S. D.. 65 N. W.. 23 

When evidence not in the record may be brought to the 
attention of the court by motion and affidavit. 
Foley-Wadsworth Co. v Porteous, S. D., 63 N. W., 155 

10. Hearing and Rehearing. 

Petition for reliearing must be filed or leave granted 
therefor during the term at which the judgment is 
entered. 

Wright V Sherman, 3 S. D., 367; 53 N. W., 425 

Roberts v Haggart, 4 D., 210; 29 N. W., 656 

Deatli of member of court after argument. 

State V Brewing Co., 5 S. D., 36®; 58 N. W., 928 

Petition for a new abstract. 

Harrison v C. M. & St. P. Ry., 6 S. D., 572; 62 N. W., 376 
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Hearlnerand Rehearinflr.— Concluded. 

Beheaiingr to consider new matter. 

Kirby v Tel. Co., 4 S. D., 463; 57 N. W., 202 

Will not grant a re-hearing to review an immaterial matter. 

Vallier v Brakke. S D, 64 N. W.. 1119 

Rehearing will not be allowed unless there has been 
probable error or some controlling question has been 
overlooked. 

Grigsby v County, S. D., 64 N. W., 179 

Application is too late after remittitur has gone down. 

Dempsey v Billinghurst. S. D.. 65 N. W., 427 

Reinstatement after dismissal. 

Wood Co. V Heidel, 4 N. D.. 427; 61 N. W.. 155 

Petition for rehearing on new or additional abstract. 
Mer. Nat. Bank v McKinney, 6 S. D., 68; 60 N. W., 162 
Harrison v Ry.. 6 S. D., 572; 62 N. W., 376 

Not panted on teehnical ^onnd. 

Mattoon v Ry., 6 S. D., 301; 60 N. W., 740 

1 1 . Costs. 

Costs for printin^ir unnecessary quotations from ab- 
stracts and lengthy quotations from text books will not 
be allowed. 

Kirby v Tel. Co.. S. D., 65 N. W.. 482 

Costs will not be allowed for printing additional abstract 

unless an additional abstract was necessary 
.Dalbkermeyer v Scholtes, 3 S. D.. 183; 52 N. W., 87! 
Johnson v Gilmore, 6 S. D . 277; 60 N. W., 1070 
Aldrich v Wilmarth. 4 S. D, 88; 54 N. W., 1051 

Costs on rehearing and reversal on other grounds. 

Brown v Edmonds, S. D., 66 N. W., 310 

Costs on rehearing same as original argument. 

Kirby v W. U. TeL Co , S. D.. 65 N. W.. 482 
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Costs.— Concluded. 

Reporters' fees for making a transcript are a part of the 
taxable costs. 

Ellis V Wait, 4 S. D.. 504; 57 N. W., 229 

First Nat. Bankof Canton v North, 6D.. 1^6; 41 N. W., 786 

Respondent is entitled to eosts when appeal is dismissed. 

Dalbkermeyer v Scholtes, 3 S. D.. 183; 52 N. W., 871 

ittorney fees allowed, penalty for delay when allowed as 
part of costs. 

Himebaugh v Crouch, 3 8. D., 409; 53 N. W., 862 

12. Review. 

When a party appeals for new trial in appellate court, the 
whole ease is open for investigation. 

Tyler v Shea. 4 N. D , 377; 61 N. W.. 468 

Eridenee will be reviewed on appeal from decree modifying 
order for support of minor children in divorce suits. 

Greenleaf v Greenleaf, 6 S. D.. 348; 61 N. W.. 42 

Yerdiet in disregard of direct instruction will be set aside. 
Drew V Ins. Co., 6 S. D., 835; 61 N. W., 34 

Decree enjoining township or county ofl&cers from opening 
a highway will not be reversed because they were not 
sued in an official capacity. 

Webster v White, S. D., 66 N. W., 1145 

An appeal from a iudgment rendered on findings without 
statemjent or bill of exceptions, the supreme court will 
only consider whether it is a proper judgment to be 
entered. 

Connor v Bank, 8. D., 64 N. W., 519 

Appeal from jndf^ments entered before motion for new 

trial. 

Jones Lum. Co. v Paris, 5 8. D., 348; 58 N. W., 813 
Barnard Leas Co. v Galloway. 5 8. D.. 205; 58 N.W., 565 
Baird v Gleckler, 8. D., 64 N. W., 118 
Miller v Way, 5 S. D.. 468; 59 N. W.. 467 
Gade v Collins, S. D., 66 N. W., 466 
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Review.— Continued. 

Appeal from jndgrment entered after motion for new trial. 

Hagaman v Gillis. S. D., 68 N. W., 192 

Directing^ verdict^ evidence will be construed most strongly 
in favor of the one against whom directed. 

Caldwell v Maxfield. S. D., 64 N. W , 166 

Court will review the evidence when a verdict has been 
directed. 

Brady v Kreuger, S. D., 66 N. W.. 1083 

Case not triable anew when, after introduction of the 
testimony the jury is discharged b}' agreement and 
the court makes findings. 

First Nat. Bank v Bank, 5 N. D.. 161; 64 N. W.. 941 

Amendment to pleading during trial. 

Connor V Bank. S D., 64 N. W., 519 

Findings of the court or referee will not be treated as 
equally conclusive as the verdict of a jury. 

Black Hills Mer. Co. v Gardiner, 

5 S. D.. 246; 58 N. W.. 557 (Dictum) 

Randall v Burk Tp., 4 S. D., 337; 57 N.W.. 4 

Findings must be filed before entry of judgment, but may 
be waived. 

Garr Scott & Co. v Spaulding, 2 N. D., 414; 51 N. W., 867 

Findings of the court will be presumed to be sustained 
by the evidence in absence of a bill of exceptions. 

Adams v Deyette, 5 S. D., 418; 59 N. W.. 214 ' 

New trial granted on newly discovered evidence, will no 
be disturbed . 

Patch V Ry., 5 N. D.. 55; 63 N. W.. 207 

A general verdict upon all the issues is conclusive as tc 
every essential averment. 

Farmers Bank vBank, S. D.. 65 N. W.. 1070 
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Review.— Continued. 

Appeal from JHdg^iiient alone does not bring up for review 

an order granting or denying motion for a new trial 
made after judgment. 

Gade V Collins, S. D. 66 N. W., 466 

Pierce V Manning. 2 S. D., 517; 61 N. W., 332 

Barnard Leas Mfg. Co. v Galloway, 5 S.D.. 206;58N.W..665 

Miller v Way, 5 S. D.. 466; 59 N. W.. 467 

Necessity of sullleieBt exceptions. 

Bostwick V Knight, 5 D.. 805; 40 N. W., 344 

Evidence will not be considered on appeal unless em- 
bodied in a bill of exceptions or statement of the case. 

Mer. Nat Bank v McKinney. 6 S D., 58; 60 N. W., 162 

Gress v Evans. 1 D., 887; 46 N. W., 1182 

Foley-Wadsworth Co. v Porteous, S. D., 63 N. W.. 155 

Errors apparent upon the record, reviewable without 
exceptions. 

Galloway v McLean, 2 D., 372; 9 N. W.. »8 

Miller v Sunde, 1 N. D.. 1; 44 N, W . 301 

De Lendrecie v Peck, 1 N. D.. 422; 48 N. W , 342 

A void judgment will be reversed though neither party 
raise the question. 

Miller v Sunde. 1 N. D., 1; 44 N. W., 301 

Appeal from a judgment, only presents errors of law 
brought up in a bill of exceptions. 

Baird v Gleckler, S. D , 64 N. W.. 118 

Appeal may be taken from a judgment without moving for 
a new trial. 

First Nat. Bank v Comfort. 4 D., 167; 28 N. W., 855 

Appeal from order granting temporary injunction. 
Huron Water Works v City, 4 S. D . 102; 55 N. W.. 759 

Only questions raised below will be considered. 

Braithwaite v Power, 1 N D.. 455; 48 N. W., 354 
Pielke v Ry., 6 D.. 444; 43 N. W., 813 
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Review.— Continued. 
Only questions nised below will be considered.— Concluded. 

McLaughlin v Wheeler, 1 S. D., 497; 47 N. W.. 816 
Little V Little, 2 N. D., 175; 49 N. W., 756 
Linsay v Fettigrew, 6 S. D., 130; 60 N. W., 744 
Peterson v Siglinger, 3 S. D., 255; 52 N. W., 1060 
Van Dusen & Co. v Arnold, 6 S. D., 588; 59 N.W.,961 

Jurisdictional qnestions may be raised for the first time 
on appeal. 

Murry V Burris. 6 D.. 170; 42 N. W., 25 
Nelson vLadd, 4 S. D., 1; 54 N.W., 809 

Discretion of trial court to require a reply. 

Cornwall v McKinney, S. D.. 68 N. W.. 333 

Refusal to grant a continuance. 

Gaines V White. 1 S. D., 434; 47 N. W.. 524 

Eyidence will not be reviewed unless counsel point out 
where it is insufficient. 

Chandler v Kennedy, S. D., 65 N. W., 439 

Van Cise v Bank. 7 D.. 485; 33 N. W., 897 

Pickert v Rugg. 1 N. D., 230; 46 N. W., 446 

Gaines v White. 1 S. D., 434; 47 N. W.. 524 

Henry v Dean. 6 D., 78; 50 N. W.. 487 

Hostetter v El. Co.. 4 N. D.. 457; 61 N. W.. 49 

Ground of objection^ cannot be changed on appeal. 

State V Leehman. 2 S. D., 171; 49 N. W, 3 

Former appeal^ when the record will be used. 

Plymouth County Bk. v Gilraan. 3 S. D., 170; 52 N.W., 869 

Errors not apparent upon face of the record. 

Johnson v Gilmore. 6 S. D.. 277; 60 N. W., 1G70 
Pettigrew v City. 5 S. D.. 646; 60 N. W.. 27 
Ellis V Wait. 4 S. D.. 31; 54 N. W.. 925 
Raymond v Spicer, 6 D.. 45; 50 N. W.. 399 
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Review.— Continued. 

Failure of a judge to settlo MIL 

Edwards Co. v Baker. 2 N. D., 289; 64 N. W., 1026 
Goose Riv. Bk. v Gilmore. 3 N. D., 188; 54 N. W.. 1082 

Extension of time for settling bill of exceptions. 

Moe V Ry. 2 N. D., 282; 50 N. W., 715 
Miller v Way. 8 8. D., 627; 54 N. W.. 814 

Johnson v N. P. Ry.. 1 N. D . 854; 48 N.W , 227 

Presnmptioii^ that the abstract contains all the evidence. 
Randall v Tp . 4 S D.. 387; 57 N. W. 4 
Hroch V Company, 3 S. D.. 477; 54 N W.. 269 
Wright V Sherman, 3 S. D., 367; 53 N.W., 425 

Presumption is that matters referred to in abstract were 
presented in motion for new trial. 

Jones Lum. Co v Paris, 5 S. D., 348; 58 N. W., 813 

Presamption is in favor of the bill as settled by the judge. 
Baird v Gleckler. 3 S. D., 300; 52 N. W.. 1097 

Presumption as to adjournment of term. 

Myers v Mitchell, 1 S. D., 249; 46 N. W.. 245 

Presumption as to regularity of proceedings. 

Harkins v Cooley. 5 S. D.. 227; 58 N. W.. 560 

Cole v Custer Fair Ass'n, 3 S. D., 272; 52 N. W., 1086 

Presumption, that a referee making a report was duly 
appointed. 

Kent V Ins. Co , 2 S. D , 300; 50 N. W., 85 

Jerauld Co. v Williams, S. D., 63 N. W.. 905. 

Presumption is that the summons was served. 

Searles v Knapp, 5 S. D., 325; 58 N. W., 807 

Presumption as to the effect of error. 

Wendt V Ry., 4 S. D., 476; 57 N. W., 226 

Presumption as to amendment of pleadings* 

Kelsey v Ry., 1 8. D., 80; 45 N. W., 204 
Lindsay v Pettigrew, 6 S. D., 130; 60 N.W.. 744 
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Review.— Continued. 

Order made by Judge within circuit presumed to be the 
order of the court. 

Evans v Bradley, 4 S. D., 88; 55 N. W.. 721 

Presumption, that '^exception taken" means that the ex- 
ception was taken at the time the ruling was made. 

Hall V Harris, 2 S. D. 331; 50 N. W , 98 

Presumption as to facts stated in writ of mandamus. 

Evans v Bradley. 4 S. D., 83; 55 N. W.. 721 

Presumption is that COSts were taxed and inserted in judg- 
ment. 

Gould-v El. Co., 3 N. D.. 96; 54 N. W.. 816 

Presumption is that motion was made for new trial. 

Evenson v Webster. 3 S. D.. 382; 53 N. W.. 747 

Terdlctmanifestly wrong", though supported by evidence, 
may be set aside. 

Fuller V El. Co . 2 N. D.. 220; 50 N. W.. 859 

Verdict having evidence to support it will not be dis- 
turbed. 

Edwards v Fargo Co., 4 D.. 549; 38 N. W., 100 

Pielke v Ry.. 5 I)., 444; 41 N. W., 669 

Baker v Baker, 2 S. D. 261; 49 N. W.. 1064 

Evert V Kleimenhagen, 6 S. D., 221; 60 N. W , 851 

Taylor v Jones, 3 N. D.. 235; 55 N. W., 598 

Bishop v Ry., 4 N. D , 536; 62 N. W., 605 

Bander v Schamber, S. D., 68 N. W., 227 

Tootle V Petrie. S. D., 65 N. W., 43 

Bennett v Ry.. S. D.. 66 N. W.. 934 

Order denying separate trials will not be reversed uflless 
prejudice is shown. 

Noyes v Belding. 5 S. D., 608, 59 N. W.. 1069 
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Review.— Continued. 

A stronger case must me made to secure reversal where a 

new trial has been grranted than where it has not. 
Alt V Ry , 5 S. D.. 20; 57 N. W.. 1126 
Hodges V Bierlien. 4 S D . 219; 56 N. W.. 748 
Thompson v Ulrickson. S. D , 67 N W., 626 

Presumption is that the men are able and willing to pay 
their debts. 

Kelsey v Welch, S. D.. 66 N. W , 390 

When the snffieieucy of the evidence is not raised on a 
motion for a new trial, it will be presumed that both 
findings and judgment are justified by the evidence. 

Barnard Leas Mfg Co. v Galloway, 5 S D.. 205; 58N.W., 565 

McKennett v Barringer, S. D., 67 N. W . 622 

Adams & West Lake v Deyette, 5 S. D . 418; 59 N. W. , 214 

Appeal from the jad^ment roll; review of the judgment 
and findings. 

Smith V Bank, S. D . 64 N. W.. 529 

Colonial Mort. Co. v Bradley. 4 S. D.. 158; 55 N. W.. 11(8 

Connor v Bank, S. D. 64 N. W., 519 

Findings of the court will not be disturbed when sus- 
tained by any evidence. 

Randall v Burke Tp., 4 S. D . 387; 57 N. W, 4 
Jasper v Hazen. 4 N. D., 1; 58 N W., 454 
Feldman v Trumbower, S. D., 64 N. W.. 189 
Evenson v Webster, 5 S. D., 266; 58 N. W., 669 

When no bill has been settled, only errors appearing in 
the judgment roll can be considered 

Merchants Bank v McKinney, 1 S D.. 78; 45 N. W., 208 

Kehoe v Hanson, 6 S. D., 322; 60 N. W., 31 

Raymond v Spicer, 6 D., 45: 50 N. W., 399 

Fargo et al v Palmer, 4 D. , 282; 29 N. W., 463 

Gress V Evans. 1 D . 887; 46 N. W., 1182 

Golden Terra Mining Co. v Smith, 2 D., 877; 11 N. W., 97 

St. Croix Lum. Co. v Pennington, 2 D., 467; 11 N. W!, 497 

Prench v Lancaster, 2 D., 276; 9 N. W., 716 
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Review.— Continued. 

Error committed by admission of evidence is cured by the 
opposite party putting in evidence of the same facts 

Gale V Shillock. 4 D., 182; 29 N. W., 661 

Court will review the law and facts fonnd by a referee. 

Randall v Burk Tp., 4 S. D.. 337; 57 N. W., 4 

Judgment on findings of a referee. 

Mer. Nat. Bank v McKinney, 4 S. D.. 226; 55 N. W., 929 
Hulst V Ass'n, S. D.. 68 N. W., 200 

Exclusion and admission of immaterial eyidence. 

Knapp v Bank,.;5 D., 378; 40 N. W,, 587 

State V McGahey, 3 N. D., 293; 55 N. W . 753 

Green v Hughitt Tp.. 5 S. D.. 452; 59 N. W., 224 

John A. Tolman v Bowerman, 5 S. D., 197; 58 N. W., 568 

Hudson V Archer. S D . 68 N. W.. 541 

Admission of prejudical evidence. 

McMillan v Aitchison, 3 N. D.. 183; 54 N. W., 1030 

Motion for new trial on ground of ^^ errors in law occur" 
ing at the trial," will be reviewed as a question of law 
only. 

Aultman & Taylor v Gunderson, 6 S D.. 226; 60N. W , 859 

Affirming or s.ustaining demurrer^ leave to amend. 

Greeley v McCoy, 3 S. D.. 624; 54 N. W., 659 

Motion to vacate judgment. 

Q<?»ldvVia.<:Co.. 3 N. E)., 9^;,54.N..W., 816- 

Errors cnred by verdict. ..... 

Kirby v Tel. Co., 5 S. D.,.105; 65 N. W., 759 , 

Prairie School Tp. v Haseleu, 3 N. D., 328; 55 N. W.. 938 

'. » 
Error in appellant's f^vor not ground for reversal. 

Mer. Nat. Bank v McKinney, 4 S. D...226; 55 N. W.. 929 
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Review.— Continued. 

Groands for dismissal of appeal. 

Ellis V Wait. 4 S. D., 31; 54 N. W.. 925 
Kehoe v Hanson, 6 S. D.. 822; 60 N. W., 31 
Wood Co V Heidel. 4 N. D , 427; 61 N. W.. 155 

Motion to dismiss will be considered though the transcript 
was not on file when made. 

Murray v Whitmore. S. D., 68 N. W., 745 

Cleric not required to transmit papers until fees are paid. 
State V Brewing Co . 2 S D.. 868; 50 N. W.. 629 

When the appeal is only from an order denying^ motion 
for a new trial^ on finding for appellant the cause 
will be reversed and not remanded with directions to 
enter judgment for appellant. 

Bright V Ecker, S. D.. 68 N. W., 326 

Notice must be given appellant of motion to dismiss appeal 

from justice of peace, but party can take judgment 
when appellant does not appear. 

Myers v Mitchell, IS. D . 249; 46 N. W . 245 

Keehl v Schaller. IS. D., 290; 46 N. W.. 934 

]>onble appeal. 

Hackett v Gunderson, 1 S. D.. 479; 47 N. W., 546 
Hawkins v Hubbard. 2 S. D.. 631; 51 N.W.. 774 

Court may allow appellant to file new bond. 

Towle V Bradley, 2 S. D . 472; 50 N. W.. 1057 

Gireait eourt cannot allow filing of a new appeal bond 

from justice court after an. appeal has been taken to the 
supreme court. 

Rudolph V Herman, 4 S. D.. 203; 56 N. W.. 122 

SerTiee of notice on election day. 

State V Brewing Co. 2 S. D . 363; 50 N. W., 629 

Appeal dismissed by one of the appellant's attorneys will 
not be reinstated at request of the other attorneys whose 
compensation depended upon the success of the appeal. 

Watertown Bank v Township, 2 S. D.. 224; 49 N. W, 98 
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Review.— Continued. 

Modification of a judgment. 

Pollock V Pollock, S. D.. 68 N. W.. 176 
Cady V Ry.. 5 I) . 97; 37 N. W.. 221 

When a case is reversed and sent back to the lower court, 
the supreme court may make an order allowing an 

amendment of the pleadiug^s. 

Evans v Hughes Co., 4 S D.. 33. 54 N. W., 1049 
Greeley v McCoy. 3 S. D., 624; 54 N. W., 659 

Rule that the decision of the supreme court on questions 
thereafter becomes the law of the case, if tried again, 
apply to the territorial court, same as to the state court. 

St. Croix Lum. Co. v Mitchell, 4 S. D., 487; 57 N. W.. 286 

Plymouth Bank v Oilman. 3 S. D., 170; 52 N. W., 869 

Rule requiring specific designation of errors will be re- 
laxed in a case involving life. 

Stale V Leehman. 2 S. D . 171; 49 N. W.. 3 
Insnfliciency of tlie evidence to support the findings, 

will only be reviewed when made one of the grounds of 
motion for a new trial. 

Evenson v Webster, 3 S. D.. 382; 53 N. W.. 747 

Norwegian Plow Co v Bellon, 4 S. D., 884; 57 N. W.. 17 

Gade v Collins, S. D . 66 N W.. 466 

Hawkins V Hubbard, 2 S. D.. 681; 51 N. W., 774 

Pierce v Manning. 2 S. D.. 517; 51 N. W., 332 

Golden Terra Mining Co v Smith. 2 D., 877; 11 N. W., 98 

A case cannot be tried in the supreme court upon a theory 
not indicated by the pleadings. 

Aultman & Taylor Co. v Gunderson, 

6S. D.. 226; 60 N. W.. 859 

Jndgment for plaintifif inconsistent with the complaint 
will be set aside. 

Anderson v Chilson, S. D., 65 N. W., 435 
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Review. — Concluded. 

When the supreme court will review and try the factn 

and law of the whole case. 

Tyler V Shea, 4 N. D.. 377; 61 N. W.. 468 

Caledonia Mining Co. v Noonan. 3 D., 189; 14 N. W., 426 

Jasper v Hazen, 4 N. D.. 1; 58 N. W., 454 

RaDdall v Burk Tp , 4 S. D., 337; 57 N. W.. 4 

Dnty of the lower court to enter judgment in accord- 
ance with the order of the supreme court. 

Taylor v Taylor. 5 N. D.. 58; 63 N. W., 893 

13. Writ of Error. 

Criminal contempt proceeding's are properly carried to 
the supreme court on writ of error 

State V Knight, 3 S. D.. 509; 54 N. W.. 412 

State V Markuson. 5 N. D.. 147; 64 N. W.. 984 

Stale V Sweetland. 3 S. D., 503; 54 N. W., 415 

Contempt proceedings will not be lightly reviewed. 

State V Knight. 3 S. D.. 509; 54 N. W., 412 

Errors afTecting the substantial rig^hts of the defend- 
ant will be reviewed. 

State V Reddington. S D.. 64 N. W., 170 

A88%nnients of error must be specific. 

State V Chapman, IS. D . 414; 47 N. W.. 411 
Territory v Stone, 2 D , 155. 4 N. W , 697 

Rfeord must contain all the evidence or it will not be re- 
viewed. 

State v Brennan. 2 S. D, 384; 50 N. W.. 625 

Certiiieate of the judge. 

Territory v Stone, 2 D , 155; 4 N. W., 697 

Procedure in error, correction of sentence, directing judg- 
ment below. 

Territory v Conrad. 1 D , 363; 46 N. W., 60^ 
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Writ of Error.— Continued. 

Modification of sentence by reducing term of imprison- 
ment. 

State V Taylor. S. D., 64 N. W.. 548 



14. Appeals from Justice Court. 

Notice of appeal^ omission of the word "whole" is 
immaterial. 

Kirkpatrick v Ry: Co., 4 D.. 481; 38 N. W.. 103 

Purcell V Booth, 6 D., 17; 50 N. W., 196 

Karr v Ry. Co., 6 D.. 14; 50 N. W., 125 

Service of notice and filing of notice and undertaking 
are prerequisite to taking an appeal and must be per- 
formed within the statutory time. 

Rudolph V Herman. 2 S. D.. 399; 50 N. W., 883 

Edminster v Rathbun, 3 S. D., 129; 52 N. W., 263 

Notice, where the appeal is on questions of both law and 
facty no demand for a new trial is necessary to give the 
justice jurisdiction to determine questions upon record 
which were determined by the justice. 

Karr v Ry. Co., 6 D., 14; 50 N. W., 125 

Appeal will lie from the verdict of a jury without the formal 
entry of a judgment, the entry being only a ministerial 
act. 

Porter v Parker, 4 D., 897; 88 N. W., 70 

Statement of case on appeal must be filed with the justice 
or it will not confer jurisdiction upon the. higher court. 

Tschetter v Hfeiser, S. D., 68 N. W., 744 

Appeals in the higher courts cannot be dismissed for fail- 
ure to prosecnte except upon notice, but when the 
case is reached for trial either party appearing may 
proceed to trial in the absence of the other. 

Myers v Mitchell. 1 S. D.. 249; 46 N. W., 245 

Keehl v Schaller. 1 S. D., 290; 46 N. W., 934 

Travelers Ins. Co. v Weber, 2 N. D., 239; 50 N. W., 703 
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Appeals from Justice Court.— Continued. 

Jurisdiction is not acquired on appeal if the justice did not 
have jurisdiction. 

Plunkett V Evans. 2 S. D., 434; 50 N. W., 961 

Appeal by defendant on questions of both law and fact 
demanding a new trial, is a waiTer of Jnrisdiction of 
his person. 

Lyons et al. v Miller, 2 N. D., 1; 48 N. W., 514 

When appellate court may order a new trial in justice 
court. 

Coughran v Wilson, S. D., 68 N. W., 774 

When an action is tried on appeal in the higher court the 
judgment may be enforced in the same manner as a 
judgment in an action commenced therein. 

Winton v Knott. S. D., 63 N. W., 788 

Failure of the transcript to show filing of notice and appeal 
bond will not deprive appellate court of jurisdiction. 

Warder & Co. v Raymond, S. D , 64 N. W., 525 

Appeal bond^ notice of exception to the sufficiency of sure- 

McDonald v Paris, S. D.,68 N. W., 737 
Judson V Bulin. 6 D., 70; 50 N. W.. 484 

Appeal bond may be amended. 

Keehl v Schaller, 6 D., 499; 50 N. W., 195 
Towle V Bradley, 2 S. D.. 472; 50 N. W., 1057 

Bond for $100 must be given in all cases. Court cannot 
permit the filing of a new bond when no sufficient bond 
has been filed in time. 

Smith V Coffin, S. D.. 70 N. W., 636 

Not allowed to amend after appeal to the supreme court. 
Rudolph V Herman, 4 S. D., 203; 56 N. W., 122 
Rudolph V Herman. 4 S. D., 430; 57 N W., 65 
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Appeals from Justice Court.— Continued. 

When appeftl bond is excepted to the sureties or others 
must justify as required by law or the appeal will be 
dismissed. Affidavits made at the time the bond was 
executed are not sufficient. 

Barber v Johnson. 4 S D., 528; 57 N. W., 225 

Judson V Bulin, 6 D.. 70; 50 N. W., 484 

Justification of sureties without notice to the opposite 
party is void. 

McDonald v Paris, S. D., 68 N. W., 737 

Appeal bond in forcible entry and detainer is a dif 

ferent bond from the one given to secure the payment 
of costs. 

Rudolph v Herman. 2 S. D.. 399; 50 N. W. 833 

Clerk receiving papers within time but not filing them 
because of failure to pay fees does not defeat the juris- 
diction of the appellate court. 

Harris v Watkins. 5 D.. 374; 40 N. W.. 536 

Bisillissal of appeal in the circuit court, is a final deter- 
mination, and an appeal may be taken to the supreme 
court within 60 days. 

Mouser v Palmer, 2 S D . 466; 50 N. W.. 967 

Opposite ruling to the last case. 

In re Weber, 4 N. D . 119; 59 N. W.. 523 

Field V Great Western El. Co. 5 N. D.. 400; 67 N. W.. 147 

Default judgment may be appealed from. 

Perrot v Owen, S. D , 64 N. W , 526 
Harris v Watkins. 5 D.. 374; 40 N. W.. 536 

Form of transcript. Appellate court must learn the 
status of the case from it. 

Mouser v Palmer. 2 S. D., 466; 50 N. W.. 967 

Williams v Rice, 6 S. D.. 9; 60 N. W., 153 

Transcript may be ordered corrected, by appellate court 
but cannot be impeached by affidavits. 

Mouser v Palmer, (Supra) 
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Appeals from Justice Court.— Concluded. 

Pajment of justice fees^ not one of the acts necessary to 
an appeal. 

Edminster v Rathbun 3 S. D., 129; 52 N. W., 268 

Failiire to file in the appellate court within time. 

Edminster v Rathbun, (Supra.) 

Judgment will not be reviewed on certiorari. 

Lewis V Gallup. 5 N. D.. 884; 67 N W., 187 
Perrot v Owen. S. D. 64 N. W., 526 

totiorari to compel sending up transcript. 

In re Dance, 2 N. D., 184; 49 N. W., 783 

APPEARANCE. 

By an Attorney not employed, for a defendant not served, 
is unauthorized and confers no jurisdiction. 

Williams v Neth, 4 D.. 860; 31 N. W., 630 

Special in terms will confer jurisdiction if a defense is 
made on the merits. 

Cans V Beasley, 4 N. D., 140; 59 N. W., 714 

Lower v Wilson. S. D.. 68; N. W., 545 

i general appearanee will not validate a decree which is 
invalid for fraud in its procurement. 

York v York. 3 N. D., 343; 55 N. W , 1095 

A. general after a special appearance does not waive ob- 
jections to jurisdiction. 

Benedict v Johnson. 4 S. D., 387; 57 N. W., 66 

Miner v Francis. 3 N. D., 549; 58 N. W., 343 

Plunkett V Evans. 2 S. D., 434; 50 N. W.. 961 

Tolnntary appearance and waiver of summons and con- 
fession of judgment confers jurisdiction. 

Jewett V Sundback. 5 8. D., Ill; 58 N. W., 20 

General appearance submits a party to the jurisdiction of 
the court. 

Pollock V Pollock, S. D., 68; N. W.. 176 
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Appearance— Concluded. 

Connterelaim filed after a special appearance is at waiver 
of jurisdiction. 

Lower v Wilson, S. D., 68; N. W., 545 

Defect in sammons eared by appearance. 

Jewett V Sundback, 5 S. D., Ill; 58 N. W., 20 
Nashua Bank v Lovejoy. 1 N. D., 211; 46 N. W.» 411 
York V York. 3 N. D., 343; 55 N. W., 1095 

Appeal from justice after special appearance, is a waiver of 
jurisdiction. . 

Lyons V Miller. 2 N. D., 1; 48 N. W., 514 

Clerk in Attorneys' office has no authority to accept 
service of summons in a suit against the attorney. 

Lower v Wilson, S. D. ; 68 N. W., 545 
APPLICATION OF PAYMENTS. 

See Payments. 

APPROPRIATION OF PRIVATE 
PROPERTY. 

See Eminent Domain. 

ARBITRATION. 

Stipulation as to the issue is not a submission to arbitra- 
tion. 

Randall v Burk,. Tp., 4 S. D., 337; 57 N. W. 4 

ARREST FOR CRIME. 

See Criminal Law. 

ARREST IN CIVIL ACTION. 

What the eomplftiilt and affidavit must show. 

Winton v Knott. S. D., 68; N. W., 783 

City of Deadwood v Alten, S. p., 68; N. W.. 333 

Hart V Grant, S. D., 66 N. W., 322 
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Arrest in Civil Action.— Concluded. 

) IMseharge under poor debtors act. 

National Bank v Rayman. 6 D., 402;. 43 N. W., 705 

May be for wron^l conversion of property. 

Horman v Sherin, S. D.. 65; N. W.. 484 

Allegation of false pretense. 

Griffith V Hubbard. S. D., 67; N. W., 850 

ARTESIAN WELLS. 

Commissioner's decision cannot be reviewed after ten days. 

State V Board, 1 S. D., 62; 45 N. W.. 88 

ASSAULT WITH DANGEROUS WEAPON. 

Variance in proof. 

State V Fallon, 2 N. D.. 510; 52 N. W., 818 

ASSAULT AND BATTERY. 

« 

It is error to instruct the jury that there is a presumption 
of an intent to take life where an assault is made with 
a dangerous weapon. 

People V O'Dell, 1 D., 197; 46 N. W., 601 

Territory v Conrad. 1 D., 363; 46 N. W.. 605 

Charge of assault with a dangerous weapon with intent to 
do bodily harm under Sec. 6510, does not include 
assault and battery. 

State V Marcks, 3 N. D , 532; 58 N. W., 25 

State V Johnson, 3 N. D., 150; 54 N. W.. 547 

ASSESSMENT AND TAXATION. 

See Taxation. 

ASSIGNMENT. 

Of a building contract, validity. 

Sykes v Bank, 2 S. D., 242; 49 N. W., 105P 



ASSIGNMENT (98) Ass'gn't Benefit CREDITORS 

Assignment.— Concluded. 

Assignee of a void ferry lease cannot recover money paid 
. to the county. 

Evans v Hughes County, 6 D., 102; 50 N. W., 720 

Right to recover money on a void tax sale certificate may 
be assigned. 

Erickson v Brookings Co., 3 S. D.. 434; 50 N. W.. 857 

Of insurance polieies to secure a debt, held to be a mort- 
gage. 

Sandmeyer v Ins. Co., 2 S. D., 346; 50 N. W., 353 

Transfer of land while out of possession. 

Hegar v DeGroat, 3 N. D.. 354; 56 N. W., 150 
Fitzgerald v Miller, S. D.; 63 N. W., 221 
Kreuger v Shultz, N. D., 70 N. W., 269 

Contract for public printing may be assigned. 

Carter v State. S. D.. 65 N. W., 422 



ASSIGNMENT FOR BENEFIT OF 

CREDITORS. 

Insurance policy after loss to secure debt is not a general 
assignment. 

Sandmeyer v Ins. Co., 2 S. D., 346; 50 N. W., 353 

Conyeyance of husband to his wife is not. 

Williams v Harris, 4 S. D.. 22; 54 N. W., 926 

Insolyent debtor^ the mortgaging of all of his property is in 
effect an assignment. 

Straw v Jenks, 6 D., 414; 43 N. W., 941 

Straw Y Jenks Oyerruled. 

Sandwich Mfg. Co. v Max, 5 S. D., 125; 58 N. W., 14 
Jones V Meyer, S. D., 63 N. W., 773 
Cutter V Pollock, 4 N. D., 205; 59 N. W., 1063 
Jewett V Downs, 6 S. D.. 819; 60 N. W., 76 
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Assignment for Benefit of Creditors.— 

Continued. 

iffidayit of assignor, must be made within twenty days. 
No title vests until affidavit is filed. 

Farmer v Cobban, 4 D., 425; 29 N. W.. 12 

Beseryation of exemptions does not reader the assign- 
ment void. 

Red River Bank v Freeman, 1 N. D., 196; 46 N. W.. 86 

Dawley v Sherwin. 5 S. D., 594; 59 N. W., 1027 

Bangs V Fadden. 5 N. D., 92; 64 N. W., 78 

Assignor may move to discharg'e an attachment levied 

on the assigned property. 

Quebec Bank v Carroll 1 S. D., 372; 47 N. W., 397 

Conveyance by an insolvent in secret trust is fraudulent. 
Newell V Wagness, 1 N. D.. 62; 44 N. W., 1014 

Consent of creditors to an assignment. 

Cannon v Deming, 3 S. D.. 421; 53 N. W., 863 

Creditor cannot levy upon the assigned property after the 
title vests in the assignee. 

Elton V O'Connor, S. D., 68 N. W., 84 

Trust funds in hands of insolvent and his assignee may be 
recovered. 

Kimmel v Dickson. 5 S. D., 221; 58 N. W.. 561 

National Bank v Johnson. N. D., 69 N. W. 49 

N. D. El Co. V Smart. 3 N D., 26; 53 N. W., 175 

A debtor in failing circumstances may pay or secure one 
creditor to the exclusion of others. 

Sandwich Mfg. Co v Max, 5 S. D., 125; 58 N. W . 14 

Jewett V Downs, 6 S. D., 319; 60 N. W., 76 

Qnestion of fraud may be raised by any one interested. 

Wright V Lee. 2 S. D., 596; 51 N. W.. 706 



Ass'G'NT Benefit Cbeditors (100) ASSUMPSIT 

Assignment for Benefit of Creditors.— 

Concluded. 

Presamption is in favor of the assignment being in good 
faith. Affidavit to the assignment. 

Landauer v Conkling, 3 S. D., 462; 53 N. W., 822 

Wright V Lee, 4 S. D.. 237; 55 N. W., 931 

Assigned property is not in the custody of the law so as 

to prevent its attachment by a creditor. 

State V Rose, 4 N. D., 319; 58 N W., 514 

Right of assignee to interTene. 

McClurg V Bindery, 3 S. D., 362; 53 N. W. 428 

Recovery of property attached. 

Dawley v Sherwin, 5 S. D., 594; 69 N. W., 1027 

What is sufficient pleading of an assignment. 

Bangs V Fadden, 5 N. D., 92; 64 N. W., 78 

Removal of assignee by the court. 

King V McClurg, S. D., 63 N. W., 219 

Assignment requiring creditors to release claims in full is 
void. 

Bangs V Fadden, 5 N. D., 92; 64 N. W., 78 

ASSOCIATIONS. 

See Corporations. 

Action against, members liable for debts. 
Winona Lum. Co. v Church, 6 S. D., 498; 62 N. W.. 107 

Church Trustees^ effect of a judgment against them in 
their individual capacity. 

Sonnenberg V Steinbach, S. D., 70 N. W., 655 

ASSUMPSIT. 

Action in tort may be waived and suit brought upt» an 
implied contract. 

Anderson v Bank, 5 N. D., 80; 64 N. W., 114 

Tanderup v Hansen, 5 S. D., 164; 58 N. W., 578 

Braithwaite v Aiken, 3 N. D., 365; 56 N. W.. 133 
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Assumpsit.— Concluded. 

Recovery of money to which plaintiff is equitably entitled. 
Privity of contract. 

Siems v Bank. S. D, 64 N. W., 167 

Implied contract, privity of parties. 

Dempsey v Billinghurst, S. D., 64 N. W.. 1124 

ReeOTery of money received by sheriff in excess of the 
mortgage debt. 

Complaint in general. Recovery for services. 

Morrow V Board. S. D., 64 N. W., 1126 

Recovery of usurious interest* 

Wilson V Selbie, S. D.. 64 N. W.. 537 

Recovery of money in the hands of one person to which 
another is entitled. 

Siems v Bank. S. D.. 64 N. W.. 167 

Recovery of money paid for worthless plastering. 

Nollman v Evenson, 5 N. D., 844; 65 N.W.. 686 

Assumpsit in general. 

Cosand v Bunker, 2 S. D., 294; 50 N. W., 84 

Employees may recover pro rata for the time employed 
though not having completed the contract. 

McClellan v Harris. S. D., 64 N. W.. 522 

Bedow V Tonkin, 5 S. D.. 432; 59 N. W.. 222 

Safficiency of eoniplaint, for labor performed. 

Busta V Wardall 3 S. D.. 141; 52 N. W., 418 
Zeimet v Phillips, S. D.. 65 N. W., 418 
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ATTACHMENT. 

1. When authoiized. 

2. Property subject to. 

3. Affldairlt. 

4. Bond. 

5. Sumukons. 

6. Warrant, liCvy and Iil«n. 

7. DiAsolutlon. 

8. MUcellaneoas. 

1 . When authorized. 

Creditor holding property as collateral security may attach 
the same. 

Deering v Warren, 1 S. D., 35; 44 N. W., 1068 

When debt is not due^ affidayit must contain some of the 
grounds required in Sec. 5014 Comp. L. 

Deering v Warren, supra 

Foreign judgment may be the basis of an action. 

First Nat. Bank v VanVooris, 6 S. D., 548; 62 N. W.. 378 

But the judgment must appear to be ralid* 

Thomas v Pendleton, 1 S. D., 150; 46 N. W., 180 

Non residence^ defendant's acts as proof of. 

Quebec Bank v Carroll. 1 S. D., 372; 47 N. W., 379 
Quebec Bank v Carroll, 1 S. D.. 1; 44 N. W., 723 

Debt incurred under false pretenses. 

Finch V Armstrong, S. D., 68 N. W., T40 
German Bank v Folds, S. D., 68 N. W., 747 

Confession of judgment and giving chattel mortgage to 
secure a just debt are not evidence of fraud. 

Wyman v Willmarth, 1 S. D., 172; 46 N. W., 190 

Parks V. Armstrong, S. D., 68 N. W., 739 

Trebelcock v Min. Co., S.D., 68 N.W.. 330 

Attachment papers not a part of the pleading. 

Jordan v Frank. 1 N. D., 206; 46 N. W., 171 
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When Authorized.— Concluded. 

Mere fact that a sale is friiadalent in law will not authorize 
an attachment. 

First N. Bank v McMillan. S. D.. 68 N. W.. 537 

Mast show an actual intent to defraud. 

German Bank v Folds, S. D.. 69 N. W.. 828 

2. Property Subject to. 

It is not necessary for a mortgagee to allege a default, in 
suing a sheriff for attaching mortgaged property in the 
mortgagee's prior peaceable possession. 

First Nat. Bank v North, 2 S. D.. 480; 61 N. W., 96 

Not necessary for sheriff to make tender before levy 
when mortgage is fraudulent. 

Deering v Warren. 1 S D , 35; 44 N. W . 1068 

III enstodia legis^ property in hands of assignee is, and an 
attachment will not lie. 

Straw V Jenks, 6 D., 414; 43 N. W., 941 

Opposite ruling. See 

State V Rose, 4 N. D . 319; 58 N. W., 514 

jitoek of a corporittion, priority between attachment 
creditor and pledgee of the stock. 

Van Cise v Bank, 4 D , 485; 33 N. W , 897 

Doty V First Nat. Bank, 3 N.D.. 9; 53 N.W..77 

Exempt property 9 failure to file schedule. 

Wagner v Olson, 3 N. D., 69; 54 N. W., 286 

3. Affidavit. 
Saffleieney of. 

Coates V Arthur 5 S. D., 274; 58 N. W., 675 
Gans V Beasley, 4 N. D.. 140; 59 N. W.; 714 
Birschall v Griggs, 4 N. D.. 305; 60 N. W., 842 
Dawley v Sherwin. 5 S. D. 594; 59 N. W , 1027 
Narregang v Muscatine M. & T. Co., S. D., 64 N.W., l:^ 
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Affidavit.— Concluded. 

Ag^ent or attorney may make. 

Wm. Deering Co. v Warren, 1 S. D.. 85; 44 N. W., 1068 
Hardenberg v Roberts. 6 S. D.. 487; 61 N. W., 1128 

Amendment of. 

Jordan v Frank. 1 N. D., 206; 46 N. W., 171 
Cans V Beasley, 4N. D., 140; 59 N. W.. 714 
Ask V Armstrong, S. D., 68 N. W. 748 

Grounds for attachment, obtaining property under false 
pretenses. 

Park V Armstrong, S. D., 68 N. W., 789 

Finch V Armstrong, S. D., 68 N. W., 740 

Ger. Bank v Folds, S. D., 68 N. W., 747 and 
69 N. W.. 823 

BeserYation of exemptions in an assignment is not agroand 
Red River Bank v Freeman, 1 N. D., 196; 46 N. W., 86 

Affidarit is fundamental. 

Deering & Co., v Warren, 1 S. D., 85; 44 N. W.,1068 

Non residence. 

Pech Mfg. Co.. V Groves. 6 S. D., 504; 62 N. W., 109 

Ground that defendant is about to remove his property 
with intent of hindering and delaying collection of debt. 

Foley Co. v Porteous, S. D., 65 N. W., 429 

Mortgage by an insolvent corporation of its property to 
its president, not disposing of property with intent to 
defraud creditors. 

Trebelcock v Min. Co., S. D., 68 N. W., 830 

4. Bond. 

PlaintifTnot required to sign. 

Black Hills Mercantile Co. v Gardiner, 
5S. D., 246; 58 N. N., 557 
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Bond —Concluded. 

Order dischargring an attachment does not destroy a bond 
previously given to release the property. 

Wyman v Hallock, 4 S. D.. 469; 67 N. W., 197 

Action on^ liability of sureties. 

Thompson v Webber, 4 D., 240; 29 N. W.. 671 



5. Summons. 

Snmmons may sustain an attachment though irregular. 

Cans V Beasley, 4 N. D., 140; 59 N. W., 714 

Summons must be served or publication commenced within 
30 days from date. ?irst publication cannot be on 
Sunday. 

McLaughlin v Wheeler. 2 S. D.. 879; 50 N. W.. 884 



6. Warrant, Levy and Lfen. 

Leyy upon property in hands of assignee. 

State V Rose, 4 N. D., 319; 58 N. W., 514 

Law of 1862, requiring levy to be made in presence of two 
witnesses, repealed. 

Campbell v Case, 1 D., 17; 46 N. W., 504 

Priority between attachments. 

Wallace v Swan, 6 D., 220; 50 N. W., 624 

Tender of the amount due.oa a.chattel -mortgage, not neces- 
sary when the mortgage is fraudulent. 

Jewett V Sundback, 5 S. D., Ill; 58 N. W., 20 

Lery is lost unless summons is served or publication is 
commenced within 30 days after the issue of the writ . 

R. I. Hospital Co. v Keeney, 1 N. D., 411; 48 N. W., 341 

McLaughlin v Wheeler, 2 S. D., 879; 50 N. W., 884 
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Warranty, Levy and Lien.— Concluded. 

Officer must take and keep actual control of the property. 
Powell V McKechnie, 3 S. D.. 319; 19 N. W.. 410 
Jones Lum. Co. v Paris, 6 S. D . 112; 60 N, W., 403 
Griswold v Sundback, 4 S. D.. 441; 57 N. W., 339 
Griswold v Sundback. 6 S. D., 269; 60 N. W., 1068 

Justification of sheriff under writ of. 

Newell V Wagness. 1 N. D., 62; 44 N. W.. 1014 
Taylor v Rice, 1 N. D.. 72; 44 N. W. 1017 
First Nat. Bank v North. 2 S. D., 480; 51 N. W . 96 
Howard v Dwight, S. D.. 66 N. W.. 935 

7. Dissolution. 

Failure to convey land, damages, ficts will not warrant a 
dissolution. 

Coates V Arthur, 5 S.D.. 274; 58 N.W., 675 

Narregang V Mort. Co.. S.D . 64 N. W., 1129 

Non-residence, when disputed. 

Pech Mfg. Co. V Groves. S.D. 62 N. W. . 109 

Motion for, will be granted when the oflficer has left the 
property three and a half months without attention. 

Jones Lum Co. v Faris, 6 S.D.. 112; 60 N.W., 403 

Motion will be refused unless all the allegations of the 
affidavit are denied. 

Hornick v Lane. 1 S.D.. 129; 45 N. W.. 329 

Wm. Deering & Co. v Warren. 1 S.D., 35; 44 N.W., 1068 

Noyes v Lane. 1 S.D., 125; 45 N. W.. 327 

Attacliment will be dissolved when plaintiff's affidavit is 
denied, unless supported by additional evidence. 

Park v Armstrong. S.D.. 68 N.W., 739 

Wilcox v Smith. 4 S.D.. 125; 55 N.W., 1107 

Pirie v Ber?. S.D. 64 N. W.. 1130 

Wyman v Wilmarth. 1 S.D., 172; 46 N.W., 190 

Noyes v Lane, 2 S.D., 55; 45 N.W.. 327 

Jones V Meyer. S.D , 63 N.W., 773 

Finch V Armstrong, S.D., 68 N.W., 740 
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Olssolution.— Concluded. 

The defendant may unite in the same motion for discharge 
that the affidavit is insufficient in form, and ^hat it is 
an true. • 

Wilco* V Smith, ( Supra) 

Burden on plaintiff to show existence of grounds. 

Park V Armstrong, S.D.. 68 N.W.. 789 

Disehargre bond under Sec. 5010 dissolves the attachment. 
Wyman v Hallock, 4 S.D., 469; 57 N.W., 197 
McLaughlin v Wheeler. IS.D.. 497; 47 N.W.. 816 
Fox V McKenzie, 1 N.D., 298; 47 N.W., 886 

Shorter time than six days may intervene between a notice 
and hearing of motion to vacate. 

PirievBerg, S.D , 64N.W.. 1130 

8. Miscellaneous. 

Evidence of injury to business not admissible in suit for 
seizure and detention of goods. 

Thompson v Webber. 4 D.. 240; 29 N. W., 671 

A Creditor may attach property of a non-refident upon 
which he has a mortgage. 

Peck Mfg. Co. v Groves, 6 S. D , 504; 62 N. W. 109 

Attachment of property transferred in secret trust. 

Newell V Wagness. 1 N. D , 62; 44 N. W., 1014 

Judgment in attachment, need not direct a sale. 

Iowa State Bank v Jacobson, S. D.. 66 N. W. 453 

Wheie as officer justifies seizure under an attachment the 
recitals of indebtedness in the affidavit and complaint 
are prima fade evidence thereof. 

Howard v Dwight. S. D., 66 N. W., 935 

Sees. 4995 and 5014, Comp. L. relating to debts incurred by 
false pretense not repealed by Comp. L . Sec. 4993. 
nor by chapter 67, laws of 1895. 

Finch v Armstrong. S. D., 68 N. W., 740 
Ask v Armstrong, S. D., 68 N. W., 743 
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ATTORNEY AT LAW. 

An attorney admitted in the Circuit Court before passage of 
law of 1898, can be admitted to the Supreme Court 
without examination. * 

In re Helwig. 5 S.D., 272; 58 N.W., 674 

i 

Dismissal of appeal by portion of appellant's attorneys 
without consent of others whose fees depend upon 
success of the appeal. 

Watertown Bank v Tp., 2 S.D., 224; 49 N.W., 98 

Attorney for a corporation is not a managing agent . 

Mars V Min. Co.. S.D., 65 N.W.. 19 

An agent may retain for his principal. 

Davis V Matthews, S.D., 66 N.W., 456 

Notice of motion to vacate a judgment obtained by fraud 
can be served upon the attorney of record . 

Beach v Beach, 6 D , 371; 43 N.W.. 701 

It will be presumed that an attorney has been retained 
and employed by the person whom he represents. 

Noyes v Belding. 5 &.D., 603; 59 N.W.. 1069 

It will not be presumed from the fact that an appeal was 
dismissed for want of authority in the attorneys, that 
they are not authorized to move for a retaxation of 
costs. 

Dalbkermeyer v Scholtes, 3 S.D., 124; 52 N.W., 871 

Suit can be maintained against an attorney and client for a 
tort committed. 

Bander v Schaumber, S.D., 63 N.W., 227 

Cannot become surety in any suit and he cannot waive the 
objection. 

Towle V Bradley. 2 S.D.. 472; 50 N.W.. 1057 

Peck V Phillips, 4 D.. 430; 34 N. W.. 65 

Negligence in making collection . 

Plymouth County Bank v Oilman, S.D., 68 N.W., 735 
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Attorney at Law —Continued. 

Stipnlation in note or mortgage to pay attorneys fees if 
suit is brought. 

Danforth v Charles, 1 D., 285; 46 N.W., 576 

Farmers Bank vRasmussen, 1 D., 60; 46 N.W., 574 

Attorney deceiying client as to the amount of money col- 
lected, is liable for the balance. 

Riego V Phelps, 4 N.D., 272; 60 N.W., 402 

Cannot obtain title adverse to his client . 

Yerks v Crum, 2 N.D.. 72; 49N.W., 422 

A judgment in defendant's favor for costs may be set ofif 
against a judgment in plaintiff's favor without regard to 
the lien of an attorney . 

Lindsay v Pettigrew, S.D., 66 N.W., 321 

Lien of an attorney extends not only to the judgment, but 
to the appeal bond, but he must assert that lien before 
a set off is asserted . 

Clark V Sullivan, 3 N.D.. 280; 55 N. W., 733 

Hroch V Aultman & Taylor Co., 3 S.D., 477; 54 N.W.,269 

Right to set off mutual judgment not defeated by subse- 
quent notice of attorney's lien . 

Sweeney v Bailey, S.D.. 64 N.W., 188 

Lien not divested by assignment of the claim by clients. 

Leighton v Serveson. S.D., 66 N.W., 938 

Attorney cannot withdraw an answer because his fees are 
not paid . 

Nichells v Nichells. 5 N.D., 125; 64 N.W., 73 

Attorney having been retained has authority to direct the 
suit. 

Fox v Deering, S.D., 64 N.W., 520 

Attorneys fees, nnskillfnlness^ cross-examination . 

Cramner v Building Ass'n, 6 S.D., 341; 61 N. W., 35 

Eridence as to value* 

Frye v Ferguson, 6 S.D.. 392; 61 N.W., 161 
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Attorney at Law.— Concluded. 

Diisbarment proceedings. 

In re Houghton. 5 S.D., 537; 59 N.W., 733 
In re Eaton, 4 N.D.. 514; 62 N. W.. 597 

Cannot be disbarred as a punishment for contempt. 

State V Root, 5 N.D., 487; 67 N. W.. 590 

Attorney acting within scope of his authority binds his 
client. 

Feury v McCormick Co , 6 S. D., 896; 61 N. W., 162 

Cannot be examined as to advice given client without his 
client's consent. 

Austin et al v Heiser, 6 S. I)., 429; 61 N. W., 445 

BAIL. 

One released on bail failing to appear at the term to which 
the case has been continued, his sureties become liable. 

State V Breen, 6 S. D., 537; 62 N. W., 135 

In an action on a bail bond^ a demurrer on the ground that 
the State is not the proper party to sue is frivolous. 

State V Newson, S. D., 66 N. W., 468 
BAILMENT. 

See Carriers, Agistment, Pledge, Inn-keeper, 
Livery Stable Keeper. 

Not error to direct a verdict for defendant where there is 
only slight evidence of gross negligence on the part of 
gratuitous bailee. 

Whiting V C. M. & St. P. Ry., 5 D., 90; 87 N. W., 222 

Contract, whether bailment or sale. 

Norwegian Plow Co. v Clark. N. D., 70 N. W., 808 

BANKRUPTCY. 

See Assignment for benefit of Creditors, 

Discharge under the U. S. law is conclusive. 

Sawyer v Rector. 5 D., 110; 87 N. W., 741 



BANKRUPTCY (111) BANKS 

Bankruptcy.— Concluded. 

Dischargee does not prevent a suit on a judgment in one of 
the Territories. 

Wells V Edmison. 4 D., 46; 22 N. W., 497 



BANKS. 

Want of authority in a National Bank to purchase a note 
cannot be set up as a defense to its payment by the 
maker. 

First Nat. Bank v Smith, S. D., 65 N. W.. 487 

Deposit of draft for collection, ownership. 

Farmers' Bank v Bank, S. D . 65; N. W., 1070 
Sherman v Engine Co., S. D , 66 N. W. 1077 

Bank has no implied authority to employ a sub agent to 
make a collection. 

Sherman v Engine Co., 66 N. W., 1077 

Knowledge of the president and cashier of a fraud in the 
sale of the bank stock is the knowledge of the bank. 

Nat. Bank v Taylor. 5 S. D.. 99; 68 N. W., 297 

Deposits. Duty of bank to pay checks drawn. 

Martin v Bank, S. D., 64 N. W.. 127 

Leyy of execution upon deposit. 

Martin v Bank, ( Supra ) 

The general business of banking was not a franchise at 
common law and has not been made such by the state 
or national constitution. 

State V Scougal. 3 S. D., 55; 51 N W., 858 

State V Woodmansee 1 N. D., 246; 46 N. W., 970 

Banks have power to purchase notes. 

Neilsville Bank v Tuthill. 4 D., 295; 30 N. W., 154 

Anyone having an interest in funds deposited may trans- 
fer that interest so the assignee can maintain an action. 

McLaughlin v Bank. 6 D , 406; 48 N. W.. llf^ 



BANKS (112) BAR TO ACTION 

Banks.— Concluded. 

Certificate of deposit. Transfer of title. 

First Nat. Bank v Dickson, 6 D., 301; 50 N. W., 124 

A cashier has no authority to insure an indorser of a note, 
payable to the bank, that he will not be held liable. 

Thompson v McKee, 5 D., 172; 37 N. W., 367 

Cashier has no authority to buy boots and shoes in name 
of the bank for a third person. 

N. Star B. & S. Co. v Stebbins. 2 S. D., 74; 48 N. W.. 833 

A National Banl^ cannot refuse to pay over money deposited 
with it under a contract because the national banking 
act did not empower it to enter into such a contract. 

Sykes v Bank, 2 S. D., 242; 49 N. W., 1058 

State legislature cannot limit the transferable quality 
of national bank stock and an unrecorded transfer of 
stock is superior to the lien of an attaching creditor. 

Doty V Nat. Bank, 3 N. D., 9; 53 N. W., 77 

National banks are subject to the police law of the state 
where located, making it a misidemeanor to take illegal 
interest. 

State V Bank, 2 S. D.. 568; 51 N. W.. 587 

Alteration of note by cashier; effect. 

Wyckoff V Johnson. 2 S. D., 91; 48 N. W., 837 

Indictment for usury. 

State V Bank. 2 S. D.. 568; 51 N. W.. 587 
State V Bank. 2 S. D.. 538; 51 N. W., 337 

Neglig'ence in making a collection. 

Plymouth Co. Bank v Oilman, 8 S. D.. 170; 52 N. W. 869 

Plymouth Co. Bank, v Oilman, S. D., 68 N. W., 735 



BAR TO ACTION. 

See Limitation of Actions, Statute of Limitations. 



BASTARDY (113) BILLS OF EXCHANGE 

BASTARDY. 

Proeeedin^S properly instituted in name of the state. 

State V Bunker. S D.. 65 N. W., 38 

Law of 1893 conferring jurisdiction upon county courts is 
constitutional. 

State V Scott, S. D . 65 N. W., 31 

State V Hughes. S. D , 66 N. W.. 1076 
It is sufficient for the state to prove its case by a prepoiider- 

anee of the evidence. 

State V Bunker. S. D.. 65 N. W., 38 

Jnrisdietion in counties of less than 20.000. 

State V Bunker. ( Supra ) 



BATTERY. 

See Assault and Battery. 

BAWDY HOUSE. 

See Disorderly House. 

BENEVOLENT SOCIETIES. 

See Insurance. 

BETTING. 

See Gaming. 

BIAS. 

Definition of. What constitutes bias. 

Haugen v Ry.. 3 S. P.. 894; 58 N. W., 769 

BILLS OF EXCHANGE. 

See Negotiable Instruments. 



BILL OF EXCEPTION (114) BOND FOR DEED 

BILL OF EXCEPTION. 

See Appeals, Exceptions. 

BILL OF LADING. 

See Carriers, 

BOARD OF EDUCATION. 

See Schools. 

BOARD OF EQUALIZATION. 

See Taxation. 

BONDS. 

See Counties, Towns, Schools. 

In an action on an official bond where the sureties each 
signed for a less amount than the penal sum and the 
verdict was for the full sum it was proper to enter 
judgment against the sureties for the amounts set 
opposite their names. 

Custer County v Albein, S. D.. 64 N. W., 633 

Bond of bank for repayment of county funds deposited. 

Allibone v Ames, S. D., 68 N. W., 165 

BOND FOR DEED. 

Enforcement by specific performance. 

Shelly V Mikkelson, 3 N. D., 22; 63 N. W.. 210 

Does not give color of title. 

Seymour v Cleveland. S. D., 68 N. W., 171 

ElTect of depends on intention. 

Devore v Woodruff, 1 N. D.. 143; 46 N. W., 701 
Morris v Nyswanger, 5 S. D., 307; 58 N. W., 80(1 



BOND FOR DEED (115) BOUNDARIES 

Bond for Deed.— Gonoluded. 

Party in possession under, has a right to contract for material 
for a building and subject it to a lien. 

Pinkerton v LeBeau. 3 D., 440; 54 N. W. 87 

Forfeiture of payments on failure to fulfill. 

Barnes v Clement, S. D., 66 N. W., 810 



BOUNDARIES. 

See Adjoining Land Owners, Surveys 

Tbe original corners established by the government sur- 
veyors, if they can be found or established, will control 
in fixing boundaries. 

Arneson v Spawn, 2 S. D., 269; 49 N. W., 1066 

Dowdle V Cornue, S. D., 68 N. W., 194 

When the location of monuments is in dispute. 

Hanson v Tp., 4 S. D.. 358; 57 N. W.. 11 
Hanson v Tp., S. D., 63 N. W., 156 

Eyidenee to show that a certain place was generally recog- 
nized and considered a government corner. 

Arneson v Spawn, supra 

Dowdle V Cornue, S. D., 68 N. W., 194 

Location by county surveyor presumptively correct. 

Webster v White, S. D., 66 N. W., 1145 

Furnish only slight eTldence when a long distance from 
the place indicated by the field notes. 

Hanson v Tp. , ( Supra ) 

land bordering on unnaTlgable water extends to the 
center. 

Olson V HuDtamer, 6 S. D., 364; 61 N. W.. 479 

Presumption of correctness of a county surveyor's survey, 
applies only to a survey which has been recorded 
according to law. 

Arneson v Spawn, (Supra) 



BOUNDARIES (116) CANCBLLATION «)F INSTR'M'TS 

Boundaries.— Concluded. 

Immaterial that a re-8urvey locating the line as claimed by 
one of the parties, was made under an authorized con- 
tract. 

Hanson v Tp., S. D., 63 N. W.. 156 



BRIDGES. ^ 

See Highways, 

BURGLARY. 

Information held sufficient though it did not state the 
degree of the offense charged. 

State V La Croix, S. D.. 66 N. W.. 944 

Definition of. Information charging both burglary and 
grand larceny cannot be sustained. 

State V Smith, 2 N. D., 515; 53 N. W.. 320 
BUILDING AND LOAN COMPANIES. 

See Loan Associations. 

BUILDING CONTRACTS. 

See Contracts, Damages. 

BUILDING INSPECTOR. 

Power of, in a city having a fire limit. 

City of Sioux Falls v Kirby, 6 S. D., 62; 60 N. W., 156 

BURDEN OF PROOF. 

See Evidence, Trial. 

CANCELLATION OF INSTRUMENTS. 

See Equity. 
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CARRIERS. 

Goods left with the baggageman by private arrangement, 
company not liable for. 

Mulligan v N. P. Ry.. 4 D.. 315; 29 N. W., 659 

Stoppage in transitn. 

Powell V McKechnie, 3 D., 319; 19 N. W.. 410 

Shipper is not bound by a receipt or bill of lading unless he 
signs it. Notice of claim for damages. 

Hartwell v N. P. Ex. Co.. 5 D., 463; 41 N. W., 732 

Have a right to require through passengers to go by most 
direct route. May eject passenger* 

Church V C. M. & St. P. Ry., 6 S. D., 235; 60 N. W.. 854 

Recovery of freight charges when goods have been taken 
from the carrier while in transit. 

•Braithwaite v Aiken, 1 N. D., 475; 48 N. W.. 361 

May limit liability by special contract. 
Meuer v C. M. & St. P. Ry., 5 S. D.. 568; 59 N. W., 945 

Proof of negligence. What is sufficient. 

Sanders v C. & N. W. Ry.. 6 S. D., 40; 60 N. W.. 148 

Railway company is liable for baggage it has received 
whether it has handles on which to tie checks or not. 

Waldron v C. & N. W. Ry. Co., 1 D.. 351; 46 N. W., 456 

In absence of a special contract the liability of a carrier 
accepting freight for a place beyond its road ceases 
when the freight is delivered to the connecting carrier. 

Page v Ry., S. D., 64; N. W., 137 

Telegraph Company is a common carrier. 

Kirby v W. U. Tel. Co., S. D., 65 N. W.. 37 

If Carrier delivers freight to a third party without con- 
sent of one to whose order it was sent and without the 
bill of lading it is liable. 

Stone v C. M. & St P. Ry.. S. D. 65 N. W., 29 



CARRIERS (118) CERTIORARI 

Carriers.— Concluded. 

Begrnlation by freight association. Presumption is that 
local agent cannot contract to ship over connecting 
lines. 

Coates V C. M. & St. P. Ry.. S. D., 65 N. W.. 1067 

A shipper killed while ridings in a ear with stock in violation 
of contract is guilty of contributory negligence. 

Heumphreus v Ry., S. D. 65 N. W., 466 



CATTLE. 

See Abstinent, Trespass. 

CAVEAT EMPTOR. 

See Sales, Taxation'. 

CERTIFICATE OF DEPOSIT. 

See Negotiable Instruments, Banks. 

CERTIORARI. 

Writ cannot be directed to an ex-olfieial after he has 
parted with the record sought to be reviewed. 

In re Dance, 2 N. D., 184; 49 N. W.. 788 

Certiorari will not lie to reYiew a YOid Judgnnient of a lower 
court when the case can be appealed. 

Sioux Falls Nat. Bk. v McKee. 3 S. D., 1; 50 N. W.. 1057 

Lewis V Gallup, 5 N. D., 884; 67 N. W., 137 

When writ will be granted by supreme court. 

Everitt v Board of Com., 1 S. D., 365; 47 N. W., 296 

Will lie to review the action of connty eommissoners in 

calling election under local option law. 

Champion v Board, 6 D.. 416; 41 N. W.. 789 



CERTIORARI (119) CHARGE OF COURT 

Certiorari.— Concluded. 

Supreme court can review action of county commissioners 
in establishing election precincts. 

State V Board. 1 S. D.. 292; 46 N, W., 1127 

State V Board of Assessment, 3 S. D.. 338; 53 N. W., 192 

Will lie when the court makes a void order to surrender 
attached property to an assignee, and the plaintiff in 
the attachment is the proper person to bring certiorari 
to review the order. 

State V Rose. 4 N. D., 319; 58 N. W.. 514 

Will not lie when the plaintiff has an adequate remedy 
at law. • 

Perrott v Owen, S. D.. 64 N. W.. 526 

Lewis V Gallup. 5 N. D.. 384; 67 N. W.. 137 

Will not lie to review an order which a court of equity 
could make without transcending its jurisdiction. 

American S. & L. Assn. v Campbell S. D.. 65 N. W., 815 

Snpreme court will not review proceedings still pending 
in lower court. 

Ter. V Dist. Court. 4 D., 308; 30 N. W., 145 



CHALLENGE. 

See Jury and Selection. 

CHANCERY. 

See Equity. 

CHANGE OF VENUE. 

See Venue. 

CHARACTER. 

See Witness 

CHARGE OF COURT. 

See Trial. 
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CHATTEL MORTGAGE. 

1. Its form and Construction. 

2. The Property. 

3. Filing; and Renewal. 

4. PossesHion. 

5. Actions and Proceedin^rs. 

1. Its Form and Construction. 

A lease containing a provision making rents a lien on 

furniture, becomes a chattel mortgage. 

Greeley v Winsor, 1 S. D., 117; 45 N. W., 325 
Peet V Ins. Co., S. D.. 64 N. W.. 206 
Esshom V Hotel Co., S. D., 68 N. W., 229 

Bill of sale* It is not competent to show by parol evidence 
that it was intended as a mortgage. 

O'Neill y Murray, 6 D., 107; 50 N. W., 619 

Bill of sale with delirery of possession is valid as 
against an unfiled chattel mortgage. 

Rosenbaum v Foss. 4 S. D., 184; 56 N. W., 114 

Hypothecating: personal property for rent is in the nature 
of a mortgage. 

Peet V Ins. Co., S. D., 64 N. W., 206 

Mortg^a^e is Yoid as to creditors who become such while 
withheld from the reeord though executed and de- 
livered. 

Noyes v Brace, S. D., 65 N. W., 1071 

Sykes v Hannawalt. 5 N. D., 835; 65 N.W., 682 

Kimball Co. v Kirby, 4S. D.. 152; 55 N. W.. 1110 

Jewett V Sundback, 5 S. D., Ill; 58 N. W., 20 

Attestation^ mortgage is valid as between the parties and 
against incumbrances with notice, though not attested 
by any witnesses. 

Walter A. Wood Co. v Lee, 4 S. D., 495; 57 N. W., 288 
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Its Form and Construction.— Continued. 

Attestation by two witnesses. 

Lander v Propper, 6 D., 64; 50 N. W., 400 

First Nat. Bank v El. Co.. 4 S. D.. 409; 57 N.W.,77 

Lien superior to agistment or feed lien. 

Wright V Sherman, 3 S. D.. 290; 52 N. W., 1098 

Certificate^ " In presence of" is sufficient in form. 

First Nat. Bank v El. Co., 4 S. D., 409; 57 N. W., 77 

Whether the mortgage was actually signed by the persons 
who appear as witnesses is a question for the jury. 

Keith V Haggart, 2 N. D., 18; 48 N. W.. 482 

Priority of lien over judgment. 

Union Nat. Bank v Oium, 3 N. D., 198; 54 N.W., 1084 

Conyersion by mortgagee forfeits lien, 

Everett v Buchanan. 2 D., 249; 6 N. W., 489 

Lien upon real estate^ clause construed. 

Mortgage Co. v Hanson, 3 N. D., 465; 57 N. W., 845 

The words ^^ In gOOd faith for yalue " apply to subse- 
quent purchasers and incumbrances, and not to creditors. 

Kimball Co. v Kirby, 4 S. D., 152; 55 N. W., 1110 

Walter A. Wood Co. v Lee, S. D., 68 N. W., 170 

Insolvent debtor in absence of fraud may execute a chattel 
mortgage to secure an existing debt. 

Jones V Myer, S. D , 63 N. W.. 773 

Cutter V Pollock, 4 N. D., 205; 59 N. W., 1062 

Sandwich Mfg. Co. v Max. 5 S. D., 125; 58 N. W.. 14 

Trebelcock v Mining Co.. S. D.. 68 N. W., 330 

The above cases overrule 

Straw V Jenks, 6 D., 414; 43 N. W., 941. 

Mortgage on the "Right and interest of a mortgagor " 
in certain property is subject to a previous mortgage. 

Rosenbaum v Foss. S. D.. 63 N. W., 588 



V>2 CHATTEL MORTGAGE. 

Its Form and Construction.— Concluded. 

Description of property, sufficiency of. 
First Nat. Bank v Koechel, S. D.. 66 N. W.. 933 
Union Nat. Bank, v Oium. 3 N.D., 193; 54 N.W., 1034 
Nichols Shepard & Co. v Barnes, 8 D., 148; 14 N.W.. 110 
Russell & Co. V Amundsen, 4 N. D., 112; 69 N. W., 477 

A mortgage of a stock of floods when the mortgagor 
remains in possession under an agreement to sell and 
account each month, is not fraudulent per se. 

Lane v Starr, 1 S. D., 107; 45 N. W., 212 

Delivery is sufficient where the creditor requesting security 
accepts a mortgage which the debtor has executed and 
filed. 

Keith V Haggart, 2 N. D., 18; 48 N. W., 432 

A mortgage npon a crop not yet planted becomes an agree- 
ment to mortgage, but if the mortgagor sells the land 
before the crop is planted, a judgment creditor of the 
grantee will hold the crop as against the mortgage. 

Bouton V Haggart, 6 D., 32; 50 N. W., 197 

Description of crop and land in a crop mortgage. 
Coughran v Sundback, 70 N. W.. 644. 
Advance Thresher Co. v Schmidt, S. D., 70 N. W., 646 

2. The Property. 

Mortgage on a crop not yet planted becomes constructive 

notice. 
Nichols Shepard Co. v Barnes, 3 D., 148; 14 N. W., 110 
Hostetter v El Co., 4 N. D.. 357; 61 N. W.. 49 
Merchants Nat. Bank v Mann. 2 N. D.. 456; 51 N.W., 946 
Grand Forks Bank v El. Co., 6 D.. 357; 43 N. W.. 806 
Mort. Bk. & Inv. Co. v Hanson, 3 N.D., 465; 57 N.W.,345 
P. H. Best Brewing Co.,v Hurlbut, 5 D. 62; 37 N.W., 763 

A retiring partner may take a mortgage upon the partner- 
ship property for balance due. 

Walter A. Wood Co. v Lee. S. D., 68 N. W.. 170 
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The Property.— Concluded. 

The owners of a threshing rig^ may mortgage future earn- 
ings. 

Sykes v Hannawalt. 5 N. D.. 835; 65 N. W., 682 

Stock of goods^ provision that it shall be kept up to its 
present value does not render fraudulent. 

Ayres et al v Sundback, 5 S. D., 31; 58 N. W., 4 

McKay v Shotwell, 6 D., 124; 50 N. W.. 622 

Reichart V Simons. 6 D., 239; 42 N. W., 657 

First Nat. Bank v North, 2 S. D, 480; 51 N. W.. 96 

Mortgagor remaining in possession with permission to 
sell mortgaged goods for mortgagor's benefit, is pre- 
sumptively fraudulent as to creditors. 

Greeley v Winsor, 1 S. D.. 117; 45 N. W., 325 

Greeley v Winsor, 1 S. D.. 618; 48 N. W.. 214 

Black Hills Mer. Co. v Gardiner. 5 S. D., 246; 58N.W.,557 



3. Filings and Renewal. 

The original mortgage mast be filed in some county. A 
certified copy is not constructive notice if the original 
is returned to the mortgagee, and the copy filed in 
another county must be certified by the register of 
deeds. 

Rosenbaum v Foss, S. D.. 63 N. W., 538 

. Rosenbaum v Foss. 4 S. D., 184; 56 N. W.. 114 

Kimball Co. v Kirby, 4 S. D.. 152; 55 N. W., 1110 

Failure to file is not a badge of fraud. 

Black Hills Mer. Co. v Gardiner. 5S. D., 246; 58N.W..557 

Withholding from the flies to allow a mortgagor to pur- 
chase goods is fraud. 

Jewett V Sundback. 5 S. D., Ill; 58 N. W., 20 

Not necessary to renew when the mortgagee has taken 
possession of the property. 
Union Nat. Bank v Oium, 3 N. D., 193; 54 N. W., 1034 
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Filing: and Renewal.— Concluded. 

Making and filing are equivalent to a change in possession of 
the property. 

Reichart v Simons, 6 D., 239; 42 N. W., 657 

Chattel mortgage taken but not filed in Illinois, and the 
property is afterwards removed to another state, is 
not constructive notice to an innocent purchaser. 

Carroll v Nisbet, S. D.. 70 N. W., 634 



4. Possession. 

Possession and power of sale by the mortgagor without 
any agreement as to disposition of proceeds is pre- 
sumptively fraudulent. 

Black Hills Min. Co. v Gardiner, 6S. D., 246; 58N.W., 557 

Sprague v Gardiner, 5 S. D., 256; 58 N. W., 559 

Greeley v Windsor, 1 S. D., 117; 45 N. W., 825 

Greeley v Windsor. 1 S. D.. 618; 48 N. W., 214 

Right to talie possession is not defeated by the death of 
the mortgagor, but is good against his administrator. 

Purdin v Archer, 4 S. D., 54; 54 N. W.. 1043 

A mortgagee in possession under a chattel mortgage may 
recover the expenses incurred in holding possession of 
the goods, in addition to the value, in a suit against the 
sheriff for seizure and conversion of the mortgaged 
coods. 

Lander v Propper, 6 D., 64; 50 N. W.. 400 

The mortgagee has the riglit to talie possession and sue 

a third party for conversion on a breach of conditions. 

Sandager v N. P. El. Co., 2 N. D.. 3; 48 N. W,, 438 
First Nat. Bank v N. W. El. Co., 4 S.D., 409; 57 N.W.,77 
Sanford v El. Co., 2 N. D., 6; 48 N. W.. 434 

est Brewing Co v El. Co., 5 D., 62; 37 N. W., 763 

jrry v Beaupre, 6 D., 49; 50 N. W., 400 
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5. Actions and Proceedings. 

Conyersion by a prior mortgagee, rights of junior mortgagee. 
Lovejoy v Bank. 5 N. D.. 623; 67 N. W.. 956 

Sale of a part of the property does not discharge the lien 
as to the rest. 

First Nat. Bank v El. Co., 4 S. D.. 409; 57 N. W., 77 

Foreclosure does not raise the presumption that the prop- 
erty sold for enough to pay the debt and costs. 

Baker v Baker, 2 S. D.. 261; 49 N. W., 1064 

Foreelosnre can only be made on a breach of conditions. 
Mortgagee has no power to declare himself insecure. 

Humpfner v Osborne, 2 S.D.. 310; 50 N. W.. 88 

Sale must be at pnblic auction. Private sale will not 
convey title as against the lessee of the mortgagee. 

Everett v Buchanan. 2 D., 249; 6 N. W., 489 

Foreclosure by action. Mortgagee taking possession and 
using the property by consent of mortgagor is not con- 
version. 

Van Dusen & Co. v Arnold, 5 S:D., 588; 59 N.W., 961 

Fraudulent sale of mortgaged property by the mortgagor. 
Penalty. 

State V Bronkol, 5 N.D., 507; 67 N.W., 680 

Judgment creditor having no lien has no right to intervene 
in a suit to foreclose. 

Yetzer v Young. 3 S.D.. 263; 52 N.W.. 1054 

A8 between a chattel mortgagee in possession and an 

attaching creditor, the latter cannot attack the former's 
right to possession by showing an unasserted right to 
possession in the mortgagor. 

First Nat'l. Bk. v North, 2 S.D., 480; 51 N.W., 96 

Mortgaged property may be attached or levied upon b^ 
the mortgagee holding the mortgage. 

Deering v Warren, 1 S.D., 35; 44 N.W., 
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Actions and Proceedingrs.— Concluded. 

Tender of amount due on a mortgage before levy. 

Keith V Haggart. 4 D.. 438; 83 N. W., 465 
McMahon v Plummer, © D., 42; 50 N.W., 480 

Tender not necessary when the mortgage is fraudulent. 
Jewett V Sundback. 5 S.D., 111; 58 N.W.. 20 

Sale of mortgaged property by a mortgagor before the 
debt becomes due gives the mortgagee the right to 

' Elstad V N. W. El. Co.. N.D.. 69 N.W.. 44 

Foreclosure, answer and cross bill. 

Bank of Iowa and Dakota v Price. S. D., 70 N. W.. 836 

A purchaser of mortgaged property from the mortgagor 
acquires title subject to the lien of the mortgagee, 
though the mortgagor had no right to make the sale. 
Demand is necessary before suit for conversion. 

Sanford v Duluth & Dak. El. Co.. 2 N.D., 6; 48 N. W.. 434 

Right of a mortgagee to recover mortgaged goods taken ou 
execution. 

Coughran v Sundback, S. D.. 70 N. W., 644 

A jnnlor mortgagee may maintain action to cancel a prior 
mortgage. 

Rosenbaum v Foss. 4 S.D., 184; 56 N.W., 114 

Lovejoy v Bank, 5 N.D.. 628; 67 N.W., 956 

Mortgagee bringing action to obtain possession of mort- 
gaged goods, as against another mortgagee, must show 
default in his mortgage. 

Madison Bank v Farmer. 5 D., 282; 40 N. W., 345 

CHECK. 

See Bank, Negotiable Instruments. 

CHILDREN. 

See Adoption, Guardian, Infants, Parent and Child. 



CIRCUIT COURT (127) CLAIM AND DELIVERY 

CIRCUIT COURT. 

See Courts. 

CITIES. 

See Municipal Corporations. 

CLAIM AND DELIVERY. 

Mortgagee bringing snlt to recover chattels must show 
breach of mortgage. 

Madison Bank v Farmer. 5 D., 282; 40 N. W.. 345 

Esshom V Hotel Co.. S. D.. 68 N. W. 229 

Coughran v Sundback, S. D.. 70 N. W., 644 

Recovery of property taken under attachment. 

Wagner v Olson, 3 N. D.. 69; 54 N. W. 286 
Griswold V Sundback. 4 S. D., 442; 57 N. W.. 389 
Griswold v Sundback, 6 S. D.. 269; 60 N. W., 1068 
Linander v Longstaff, S. D., 63 N. W., 775 

Demand not necessary when it would have been unavailing 
and defendant claims a superior right. 

Myrick v Bill. 3 D.. 284; 17 N. W.. 268 

Rosum V Hodges, 1 S. D., 308; 47 N. W.. 140 

Possession may remain in defendant until the right thereto 
is tried. 

Simpson v Marshall. 5 S. D., 528; 59 N. W. 728 

Mortgagee of chattels may unite action for claim and 
delivery with foreclosure of the mortgage. 

Aultman & Co., v Ferguson, S. D. 66 N. W., 1081 

Complaint, necessary allegations. 

Everett v Buchannan, 2 D., 249; 8 N. W.. 31 
Willis V Dewitt. 3 S. D.. 281; 52 N. W.. 1090 
Horman v Sherin, 6 S. D., 82; 60 N. W. 145 

Answer, what is necessary to put facts in issue. 

Russell & Co. V Amundson, 4 N. D., 112; 59 N. W., 47'^ 
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Claim and Delivery.— Continued. 

Bill of sale^ recovery of property included within. 

Bonesteel v Gardiner, 1 D., 372; 46 N. W., 590 

Burden of proof is on plaintiff when ownership is denied. 
Haveron v Anderson. 3 N. D. 540; 58 N. W., 340 

Evidence of title, when court may determine ownership. 
Warder B. & G. Co. v Ingii, 1 S. D.. 155; 46 N. W.. 181 
Griswold v Sundback, 6 S. D., 269; 60 N. W.. 1068 
Towle V Greenberg, S. D., 68 N. W.. 82 

Identity of property, variance between pleading and proof. 

Russell & Co V Amundson, (Supra.) 

Recovery of goods conveyed in secret trust by an insolvent 
debtor and attached by creditors. 

Newell V Wagness, 1 N. D.. 62; 44 N. W., 1014 

Verdict must find ownership. 

Holt V VanEps, 1 D., 206; 46 N. W.,689 

General verdict for plaintiff will not be set aside for fail- 
ure to find damages. 

Gaines v White, 1 S D., 434; 47 N. W.. 524 

Verdict, for plaintiff on all the issues will not be set aside. 
Horman v Sherin, 6 S. D.. 82; 60 N. W., 145 
Branstetter v Morgan, 3 N. D., 290; 55 N. W., 758 

Judgment for delivery for part of property. 

Jandt V South, 2 D., 46; not reported. 
Rudolph V North. 6 D., 79; 50 N. W., 487 

Verdict for higher value than proof, judgment will be 
modified. 

North S.B.&S. Co., v Braithwaite, 4 D., 454; 34 N. W.. 68 

Written securities presumed to be worth face value. 

Holt V Van Eps. 1 D . 206; 46 N. W., 689 
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Claim and Delivery.— Continued. 

NoreeOYery for expenses in pursuit of property nor attorney 
fees. 

Jandt V South, 2 D., 46; not reported. 

May recover for loSS of USe of property. 

Northrup v Cross, 2 N. D., 488; 51 N. W., 718 

Exemplary damages, when may be recovered. 

Holt V Van Epps, 1 D., 206; 46 N. W.. 689 

Dispated facts are questions for the jury. 

Haveron v Anderson. 8 N. D., 540; 58 N. W., 340 
Griswold v Sundback, 6 S. D.. 269; 60 N. W., 1068 

Where an officer sells property under judicial sale and 
owner buys it, he may recover expense of getting 
possession. 

Northrup v Cross, 2 N. D., 483; 51 N. W., 718 

Failure to set aside exempt property, no defense to an 
action against a sheriff for its possession. 

Linander v Longstaff, S. D., 68 N. W., 775 

General denial^ a defendant may show title in himself or 
a stranger. 

Pitts Agricultural Wks. v Young. 6 S. D., 557; 62 N. W.,482 

Conner v Knott, S. D., 66 N. W., 461 

Defendant is entitled to a return of the property on a 

verdict in his favor. 

Pitts Agricultural Wks. v Young, 6 S.D., 557; 62 N. W.,482 

Action on reploTin bond. 

Knott V Sherman. S. D., 64 N. W.. 542 

Confagion of goods^ recovery in hands of third person. 

N. D. El. Co. V Clark 3 N.D., 26; 58 N.W.. 175 
Wagner V Olson, 3 N.D., 69; 54 N.W.. 286 

Right to maintain suit, not conditioned upon making of 
the affidavit and undertaking . Defendant may plead 
damages as a counter-claim. 

Simpson Co. v Marshall, 5 S.D., 528; 59 N.W., 7' 



CLAIM AND DELIVERY (130) COLOR OF TITLE 

Claim and Delivery.— Concluded. 

Taking possession, officers return. 

Feury v McCormick Co., 6 S.D., 896; 61 N.W., 162 

Recovery of goods obtained by false statement of finaneia) 
standing. 

Tootle V Petrie, S.D., 65 N. W., 43 

In an action against a sheriff he may plead that the 
property was obtained by false pretenses. 

Taylor v Rice, 1 N.D.. 72; 44 N.W., 1017 

CLERK OF COURT. 

Court may appoint assistant during term. 

White V Hughes Co.. S.D., 67 N.W., 855 

Refusal of clerk to file a notice of appeal from a justice 
for non-payment of fees does not defeat jurisdiction. 

Harris v Watkins, 5 D.. 374; 40 N.W., 536 

Office of District Clerk abolished . 

DriscoU V Jones. 1 S.D.. 8; 44 N.W., 726 

Action to remove brought by county commissioners. 

Minnehaha Co. v Thorne, 6 S.D.. 449. 61 N.W.. 688 

Filing' a notice of appeal with the clerk is not a service 
upon him. 

Peck V Phillips, 4 D., 430; 34 N. W.. 65 

Valley Cy. Land Co , v Schone. 2 S.D., 844; 50 N. W., 856 

Hoffman v Bank. 4 N.D.. 473; 61 N.W.. 1031 

Pierre Bk. v Ellis. S.D.. 68 N. W., 545 

CLOUD ON TITLE. 

See Quieting Title, Ejectment. 

COLOR OF TITLE. 

See Ejectment. 

Color of title defined. 

Wodd V Conrad, 2 S.D., 334; 50 N. W.. 95 
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Color of Title.— Concluded. 

({nit claim deed, effect of. 

Parker v Randolph. 5 S.D., 549; 59 N.W.. 722 

Bond for deed does not give color of title. 

Seymour v Cleveland. S.D., 68 N.W., 171 



COMMISSIONERS. 

See Counties. 

COMMITMENT. 

See Crimes and Criminal Law, Justice of the Peace. 

COMMERCIAL AGENCIES. 

Law regulating is constitutional . 

State V Morgan, 2 S.D.. 32; 48 N. W., 814 

COMMON CARRIERS. 

See Carriers 

COMPLAINT. 

See Pleading. 

COMPROMISE. 

See Accord and Satisfaction, Payment. 

Where plaintiff had no claim against defendant and knew 
it, defendant's note given in settlement is without con- 
sideration and cannot be enforced. 

McGlynn v Scott, 4 N.D., 18; 58 N.W., 460 
CONDEMNATION. 

See Eminent Domain. 
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CONCLUSIONS OF LAW. 

See Court, Trial, Pleadings. 

CONFLICT OF LAWS. 

Though the police power of a state must yield to an act of 
congress, it yields only to the extent that its enforce- 
ment would interfere with the act . 

State V Bank. 2 S.D., 568; 51 N.W.. 587 

Limitation, statute of a foreign state will apply to a 
note executed therein if the defendant was a resident of 
that state for the full period of the limitation after the 
note became due . 

Rathbone v Coe, 6 D., 91; 50 N.W., 620 

See also Star Wagon Co. vMatthiessen.SD., 233; 14 N.W., 107 

The validity of a trust as to real estate is to be determined 
by its situs. 

Penfield v Tower, 1 N.D., 216; 46 N.W., 413 

Commercial Bk. v Jackson. S.D., 63 N.W.. 548 

A contract made in Wisconsin with a railway company for 
shipping into South Dakota is to be construed by the 
law of Wisconsin. 

Meuer v C. M. & St. P. Ry.. 5 S.D., 568; 59 N.W., 945 

As between the drawer and payee of a bill of exchange^ 
the place of performance is the place where the bill is 
made. 

Warner v Bank, 6 S.D., 152; 60 N.W.. 746 

An insurance company doing business in another state is 
subject to the laws of that state in the service of 
process . 

Gude V Ins. Co.. S.D.. 65 N.W., 27 



CONSIDERATION. 

See Contract, Sale, Vendor and Purchaser. 
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CONSPIRACY. 

Indictment for. 

U. S. V Carpenter, 6 D.. 294; 60 N.W., 128 

CONSTABLE. 

See Sheriffs. 

CONSTITUTIONAL LAW. 

Comp. Laws. Sections 8881-8010, making telegpraph com* 
panies common carriers not repealed by Const.. Art. 
17. Sec. 11. 

Kirby v W. U. Tel. Co., 4 S.D.. 105; 55 N.W., 759 

Punishment for contempt for violating an injunction 
against the sale of intoxicating liquors is not uncon- 
stitutional. 

State V Mitchell. 8 S.D.. 228; 52 N.W., 1052 

Appointment to oifice* 

State V Boucher, 8 N.D., 389; 56 N.W., 142 

Constitutional convention, resolution by legislation . 

State V Dahl, N.D.. 68 N.W., 41S 

Law requiring railway companies to pay a percentage of 
^088 eamingiS as taxes is constitutional . 

N. P. Ry. Co. V Barnes. 2 N.D.. 810; 51 N. W., 886 

Law of North Dakota excepting building and loan associa- 
tions from usury laws is constitutional. 

Vermont L. & T. Co. v Whitehead, 2 N.D., 82; 49 N. W.,818 

Special laws of the territorial legislatnre, though valid 
at time of passage, are repealed by the state constitu- 
tion if in conflict with it. 

Remington v Higgins. 6 S.D., 313; 60 N. W., 75 

Local option law constitutional. 

Ter. V O'Connor. 5 D. 897; 41 N.W., 746 
Minnehaha Co. v Champion. 5 D.. 483; 41 N. W.. 75^ 
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Constitutional Law.— Continued. 

Speeial act incorporating^ a city in the Territory not in 
conflict with law of congress. 

City of Elk Point v Vaughn, 1 D.. 113; 46 N.W., 577 

Taxation in nnori^anized counties. 

Farris v Vannier, 6 D., 186; 42 N. W.. 31 

Location of County seats. 

Adams v Smith, 6 D.. 94; 50 N. W., 720 
Edmonds v Herbranson, 2 N.D., 270; 50 N.W., 970 

Law of 1890 fixing salary of Clerk of Courts is consti- 
tutional . 

Minnehaha Co. v Thome, 6 S.D., 449; 61 N.W.. 688 

Subject must be expressed in the title. 

State V Nomland, 3 N.D.. 427; 57 N.W., 86 

Provision to take census is mandatory but compliance is 
within the violation of the legislature. 

In re State census. 6 S.D., 540; 62 N.W., 129 

Laws of 1890, North Dakota, authorizing county commis- 
sioners to fix salary of states attorney is void 

Doherty v County. 5 N.D., 1; 63 N.W.. 148 

Township supervisors can assess damages in laying out 
highways. 

Town of Del Rapids v Irving. S.D., 64 N. W., 149 

■Contempt of Court^ law relating to is constitutional . 

State V Markuson. 5 N.D , 147; 64 N. W., 984 

Laws 1898, Chap. 24, conferring jurisdiction on county 
courts to try bastardy cases is constitutional, and is not 
expost fact as to a defendant who committed a crime 
before passage. 

State V Hughes, S.D., 66 N.W., 1076 

State V Bunker, S.D.. 65 N.W., 83 

State V Scott, S.D., 65 N.W.. 31 



CONSTITUTIONAL LAW. ia& 



Constitutional Law.— Continued. 

A eitT charter authorizing the police justice to try yiola- 
tions of ordinances without a jury is unconstitutional, 

Belatti v Pierce S.D., 66 N. W.. 108^ 

Ferry license law constitutional. 

Nixon V Reed, S.D.. 67 N.W., 57 

Patterson v WoUmann, 5 N.D.. 808; 67 N. W.. 1040 

Abolition of ^rand Jnry^ law constitutional. 

State V Ayers. S.D.. 67 N. W., 611 

Law taxing persons selling by sample^ goods shipped 
into the state is unconstitutional. 

State V O'Connor, 5 N.D.. 629; 67 N. W., 824 
Rogers v McCoy. 6 D.. 288; 44 N.W.. 990 

The legislature cannot cure by retroactive legislation a 

defect in foreclosure proceedings arising from insuffi- 
cient notice of sale. 

Finlayson v Peterson 5 N.D., 587; 67 N.W., 95^ 

Baulking act, how far unconstitutional. 

State V Scougal. 3 S.D.. 55; 51 N. W.. 858 

State V Woodmansee. 1 N.D., 246; 46 N.W., 970 

InsolTency law constitutional. 

Elton V O'Connor, N.D., 68 N.W.. 84 

Secretary of State must certify questions amending con^ 
stitution to county auditors. 

State V Dahl, N.D., 68 N.W., 418 

State V Thorson, S.D.. 68 N.W.. 202 

Loan associations, usurious contract. 

Vermont L. & T. Co. v Whitehead 2 N . D. , 82; 49 N . W. , 318 

Law extending time of redemption from tax sale does 
not apply to sales already made. 

State V Fylpaa. 3 S.D . 586; 54 N. W.. 599 



136 CONSTITUTIONAL. LAW. 

Constitutional Law.— Continued. 

Law embracing more than one subject. 

State V Woodmansee, 1 N.D.. 246; 46 N. W.. 970 
State V Morgan, 2 S.D., 32; 48 N. W., 314 

Contract with seetarian schools to teach students of the 
state . 

Synod of Dak. v State, 2 S.D., 336; 50 N. W.. 632 

Lien for seed ^rain is not superior to a mortgage executed 
before the statute was enacted . 

Yeatman v King, 2 N.D.. 421; 51 N.W., 721 

Constitutional rij^ht of trial by jury does not apply to 
contempt proceedings. 

State V Mitchell 3 S.D., 223; 52 N.W., 1052 

Foreclosure by advertisement, not unconstitutional. 

Robinson v McKinney. 4 D.. 290; 29 N.W.. 658 

Levy of taxes on earnings of railways, act of 1883, uncon- 
stitutional 

N.P.Ry. V Raymond 5 I).. 358; 40 N.W., 588 

Commercial agencies, law constitutional. 

State V Morgan. 2 S.D.. 32; 48 N.W., 314 

Sale of liquor in orij^inal packages, Wilson law is a regu- 
lation of commerce between the state. 

State V Frazer, 1 N.D., 425; 48 N.W.. 343 

Law allowing debts to be offset against credits in listing 
property for taxation unconstitutional. 

In re Construction of revenue law . 

Constitution, United States, against unreasonable 
searches and seizures does not apply to state govern- 
ments but is a limitation exclusively upon federal 
power . 

State V Brennan, 2 S.D., 384; 50 N.W., 625 

City ordinance providing for building inspector. 

City of Sioux Falls v Kirby. 6 S.D., 62; 60 N. W. 156 
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Constitutional Law.— Concluded. 

Banking act of 1891 unconstitutional. 

State V Scougal. 3 S.D., 55; 51 N.W., 85S 

Regulating grrain elerator rates. 

State V Brass. 2 N.D., 482; 62 N.W.. 408 

Express companies, taxation of. law 1801 constitutional . 

State V Board. 3 S.D.. 888; 68 N.W., 192 

Party haying collected money belonging to another 
under a law cannot keep the money by attacking the 
constitutionality of the law . 

Liberty Tp. v County, S.D., 64 N.W HIT 

Supreme court has a superintending control over Inferior 
courts which enlarges the appellate jurisdiction and 
will issue a mandamus to inferior courts. 

City of Huron v Campbell. 3 S.D.. 309; 53 N.W . 182: 

Opinion of judges of supreme court, right to require 
applies only to questions in the executive and not to the- 
legislative department. 

In re Construction of Const., 3 S D, 548; 54 N.W. , 650 

Punishment under liquor law of 1890 constitutional. 

State V Becker, 3 S.D., 29; 51 N.W., lOm 

Law of public credit, drain ditch law. 

Martin v Tyler, 4 N.D., 278; 60 N.W., 39^ 

Validity of a statute cannot be attacked by a person who* 
is not affected by its provisions. 

State V Becker, (Supra.) 

Law of 1895 in reference to Fall River €0.9 dispensing 
with notice to tax payers unconstitutional . 

Evans v County, S.D., 68 N.W. , 195- 

Special act authorizing sale of decedent's land, uncon- 
stitutional. 

Johnson v Branch, S.D., 68 N.W., 17^ 
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CONTEMPT. 

4^nardian refusing to pay costs adjudged against bis minor 
ward is not in contempt. 

Grandholm v Sweigle 3 N.D.. 476; 57 N.W., 509 

Affidavit^ is jurisdictional in a proceeding for constraetiye 

contempt and the facts giving the court jurisdiction 
must appear therein . 

State V Sweetland. 8 S.D., 503; 54 N.W.. 415 

Appellate court will not lightly review a decision of the 
lower court and only gross error will be noticed. 

Noyes v Belding, 5 S.D., 603; 59 N.W.. 1069 

State V Knight 3 S.D , 509; 54 N.W.. 412 

Burdick v Marshall (In re Spaulding,) S . D. , 66 N . W. , 462 

Laws of ISSM), Chap. 101, Sec 13 relating to punishment 
for contempt is constitutional, court cannot order 
sentence suspended pending appeal and to take effect 
when remittitur is filed. 

State V Mitchell. 8 S.D.. 223; 52 N. W., 1052 
In re Markuson. 5 N. D., 180; 64 N.W., 939 

President of a corpora tion, refusing to obey the order 
of the court, may be punished. 

State V Barnes. 5 N.D., 350; 65 N.W., 688 

One knowing of an order of court who intentionally 
violates it is guilty, sufficiency of affidavit. 

State V Knight, 3 S.D., 509; 54 N.W.. 412 

Title of tlie action, other than states attorney may appear. 
Freeman v City of Huron, S.D., 66 N.W.. 928 

Proceeding for contempt and one for disbarment founded 
on contempt cannot be joined, affidavit construed 
according to criminal pleading. 

State V Root, 5 N.D.. 487; 67 N.W.. 590 

•Order to pay alimony must be served personally before a 
refusal becomes contempt. 

Scott V Scott, S.D.. 68 N.W., 194 
Larson v Larson. S.D., 67 N,W., 842 

Failure to obey an erroneous writ of mandamus. 

In re McCain. S. D.. 68 N.W., 163 
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CONTINUANCE. 



Affldayit^ reasonable diligence, granting in discretion of ! 

trial court. ' 

Gaines v White, 1 S.D , 434; 47 N.W., 524 

Stone V Ry., 3 S.D.. 380; 58 N. W.. 180 

Dnrin^ trials in discretion of the court. 

Billingsley v Hiles, 6 S.D., 445; 61 N.W., 687 

C. Gotzian & Co. y McCullom, S.D., 65 N.W., 106S 



CONTRACTS. 

Contract by correspondence^ time of acceptance of ao 
offer. 

Talbott V Pettigrew, 3 D., 141; 18 N. W.. 576 

Edmison v Hancock, 6 D., 231; 50 N. W., 122 

Armstrong v Thresher Co., 5 S. D., 12; 57 N. W., 1181 

Parrel v Edwards, S. D., 66 N. W., 812 

Contract to erect a good steam saw mill not void for uncer- 
tainty. 

Fraley v Bentley, 1 D., 26; 46 N. W., 506 

Incidental stipulations necessary to carry a contract into 
effect are implied. 

Sec. 3570, 3571. Compl. Laws. 

Morrow v Board S. D.. 64 N. W.. 1126 

Where part payment of the purchase price of a note is con- 
tingent on its payment in full, its transfer to another 
party will not satisfy the contingency. 

Kirby v Scanlan, S. D., 67 N. W., 82S 

The release of the vendor from a contract of a sale of 
I land is a sufficient consideration for its surrender. 

I Kvello V Taylor, 5 N. D.. 76; 68 N. W., 889 

i^ent contracting for principal must do so in name of 
principal to relieve himself from liability. 

Nat. Bank v Lang. 2 N. D., 66; 49 N. W.. 414 
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Contracts,— Continued. 

Contract for building a creamery. 

Davis V Jeffries, 5 S. D., 352; 58 N. W., 815 

Contract for building cheese factory, guarantee of 

bonus held not to be a joint contract. 

Frost V Williams. 2 S. D., 457; 50 N. W.. 964 

Contract by two plaintiffs to convey land owned by each 
of them to defendant, held to be entire. 

Fletcher v Arnett, 4 S. D., 615; 57 N. W., 915 

Payment of note not necessary before recovery on breach 
warranty when the note is in the hands of an innocent 
purchaser. 

Fahey v Esterly Co., 3 N. D.. 220; 55 N. W.. 580 

Provisions as to payment for work and material. 

Naughton v Sioux Falls. 3 S. D.. 90; 52 N. W., 324 

FulflUment, a condition precedent to recovery. 

Hulst V Ass'n., S. D., 68 N. W., 200 

Davis V Jeffris. 5 S. D.. 352; 58 N. W., 815 

D M. Osborn & Co. v Martin, 4 S.D.. 297; 56 N.W.. 905 

Fahey v Estherly Co.. 3 N. D., 220; 55 N. W., 580 

Substantial performance entitles one to recover the con- 
tract price less damage sustained . 

Aldrich V Wilmarth 3 S. D., 523; 54 N. W.. 811 

Bedow V Tonkin, 5 S. D. 432; 59 N. W., 222 

Recovery upon quantum meruit. 

Morrow v Board, S. D., 64 N. W., 1126 
McClellan v Harris, S. D.. 64 N. W., 522 

■Contractor can recover upon a quantum meruit the actual 
value when the contract is terminated by the employer. 

Caldwell v Myers, 2 S. D., 506; 51 N. W., 210 

Action for breach by wrongful act may elect to sue for 
services and money expended, or for damages for breach 
but not for both . 

Davis V Tubbs, S. D.. 64 N. W.. 534 
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Contracts.— Continued. 

A party may rescind a contract fraudulently obtained by the 
party as to whom he rescinds. 

Taylor v Bank, 6 S. D.. 511; 62 N. W.. 99 

Nat. Bank v Taylor. 5 S. D., 99; 58 N. W., 297 

Party under oblig^ations to execute certain papers cannot 
refuse to do so until the other makes further agreements. 

Garr. Scott & Co., v Green. N. D. 68 N. W.. 318 

BeeisiOn before commencement of suit for breach. 

Davis V Bronson. 2 N. D., 300; 50 N. W., 836 

Burden is on a purchaser to establish a breach of warranty. 
Piano Co. V Root. 3 N. D.. 165; 54 N. W., 924 

Sale on credit^ recision for fraud. 

Tootle V Petrie. S. D, 65 N. W.. 43 

Beeision for frand. 

Hilton V Thresher Co.. S. D.. 66 N. W., 816 
McMahon v Plummer, 6 D., 42; 50 N. W. 480 
Johnson v Burnside, 3 S. D., 230; 52 N. W.. 1057 
Taylor v National Bank. 6 S. D.. 511; 62 N. W.. 99 
Lovell V McCaughey, S. D., 66 N. W.. 1085 
Fargo Co. v Fargo Co.. 4 N. D , 219; 59 N W., 1066 

False representation must not only have been believed, 
but must have been acted upon. 

Sioux Bank Co. v Kendall. 6 S. D , 543; 62 N. W., 377 

Must plead performance or offer of performance before 
recovering back money paid on a contract for purchase 
of land . 

Way V Johnson. 5 S D., 237; 58 N. W.. 552 

Holding at the request of selling agent is n^t a waiver 
of the right to rescind . 

Canham v Piano Co.. 3 N. D., 229; 55 N. W.. 583 

Ratification of agent's unauthorized contract for sale of 
land. 

Townsend v Kennedy, 6 S. D., 47; 60 N W.. 164 
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Contracts.— Continued. 

Complaint for breaeh of contract. 

Johnson v Gilmore. 6 S. D., 277; 60 N. W.. 1070 

Sale of land^ forfeiture of all payments to grantor on fail- 
ure to fulfill. 

Barnes v Clement. S. D., 66 N. W., 810 

Contract for county supplies, letting will not be controlled 
by mandamus. 

In re McCain, S. D.. 68 N. W.. 163 

It is the policy of the law to sustain and enforce contracts 
where it can be done without violence to the language 
used. 

Sarles v Sharlow, 5 D., 100; 87 N W., 748 

Complaint stating a contract, showing a breach and 
damages resulting states a cause of action. 

Johnson v Gilmore. 6 S. D., 277; 60 N. W.. 1070 

Action to set aside. 

Little V Little, 2 N. D., 17&; 49 N. W.. 786 

School board ordering books to be shipped to them per- 
sonally, to be paid for with a school warrant, held 
personally liable. 

West Pub. House v Bachman, 2 S. D., 512; 51 N. W., 214 

West Pub. House v Murdick, 4 S. D.. 207; 56 N. W.. 120 

Complaint for failure to operate a mill for the time 
a&rr eed . 

Hudson V Archer, 4 S. D.. 128; 55 N. W., 1099 

Hudson V Archer, S. D., 68 N. W., 541 

An allegation that a person agreed to do a certain thing 
will be construed to mean that he agreed in writing 
when a writing was necessary to a valid agreement. 

Jenkinson v City, 3 S. D.. 238; 52 N. W., 1066 

Alteration of note by the payee. 

Wyckoflf V Johnson, 2 S. D., 91; 48 N. W., 837 

Alteration of con tracts proof. 

Sykes v First National Bank, 2 S. D., 242; 49 N. W., 1058 
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Contracts.— Continued. 

Principal is the proper party to bring suit for breach of a 
contract executed by an agent for the principal. 

Loyd V Powers. 4 D.. 62; 22 N. W., 492 

One undertaking to eomplote a contract which has been 
abandoned or assigned by a former contractor; how 
far bound by its terms. 

Blood V Elevator Co., IS. D., 71; 45 N. W.. 200 

Sykes v Bank. 2 S. D., 242; 49 N. W., 1058 

A building contractor is bound to complete the contract 
substantially as agreed; evidence of work and material 
essentially different not admissible. 

Aldrich v Wilmarth, 8 S. D., 528. 54 N. W.. 811 

Nollman v Evenson. 5 N. D., 844; 65 N. W.^ 686 

Letter of credit^ action on. 

Parlin v Hall. 2 N D., 473; 52 N. W., 405 

Contract between mortgagor and mortagee of chatties for 
the delivery of the property to the mortgagee to be sold, 
debt paid and surplus returned Held action will not 
lie before property was converted into money. 

Jenson v Bowles. S. D., 67 N. W., 627 

Measure of damages, action by a commission salesman, 

the contract itself must furnish the measure, except in 
cases specified in Sec. 4617, Comp Laws. 

Cranmer v Kohn. S. D . 64 N. W., 125 

A general denial to the allegations in the complaint of a 
full performance of the contract is not frivolous. 

Sifton V Sifton, 5 N. D , 187; 65 N W.. 670 

Pleading a counter claim and defense, not compelled to 
elect, evidence of non-performance, recovery of money 
paid. 

Nollman v Evenson, 5 N. D.. 344; 65 N. W.. 686 

Action upon a breach of COYenant to pay a third party 
money and secure a release of a mortgage, held can be 
maintained. 

Callender v Edmison, S. D., 65 N. W , 425 
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Contracts.— Continued. 

Assuming the payment of a mortgragre is an original 
undertaking and may be made by parol. 

Moore v Booker, 4 N. D., 543; 62 N. W.. 607 

Fletcher v Arnett, 4 S. D., 615; 67 N. W., 916 

Party receiving a contract not sig^ned and relying upon it- 
Edwards et al V Baker, 2 N. D.. 289; 50 N. W., 718 

Implied contracts, privity between parties. 

Dempsey v Billinghurst. S. D.. 64 N. W., 1124 

Dnress. Contract made under, instructions to jury as to. 
McCormick v Volsack. 4 S. D.. 67; 55 N. W., 145 
Bueter v Bueter, 1 S. D.. »4; 45 N. W., 208 

Fraud, secret trnst in a sale and transfer is. 

Newell v Wagness, 1 N. D , 62; 44 N. W., 1014 

Cliancery rule of proof of fraud repealed by the co'de. 

Smith V Tosini, 1 S. D , 632; 48 N. W., 299 

One signing a written order for machinery is presumed 
to know its contents. 

Reeves v Corrigan. 8 N. D.. 415; 57 N. W., 80 

Farm contract, suit for conversion of grain. 

Lloyd v Powers, 4 D.. 62; 22 N W.. 492 

Bowers v Graves & Vinton Co., S. D., 66 N. W., 981 

A compromise of a bona fide controversy is a good con- 
sideration, but an unfounded claim is not. 

McGlynn v Scott, 4 N. D.. 18; 58 N. W., 460 

A smallpox patient removed to a pest house is not neces- 
sarily a pauper, but is liable for medicine and services 
furnished. 

Ostland v Porter. 4 D., 98; 25 N. W., 781 

When an oral contract is obscure it will be construed in 
connection with surrounding circumstances. 

Blood v Fargo El. Co., 1 S. D , 71; 45 N. W.. 200 
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Contracts.— Conti n ued . 

A definite promise will not be ignored because ioconsisteat 
with the provisions of a prior agreement made with a 
third party. 

Tollman v Bowerman, 5 S. D., 197; 58 N. W., 568 

A written contract is not invalidated by a prior void parol 
contract. 

Larison v Wilbur. 1 N. D.. 284; 47 N. W.. 881 

Parol eyidence not admissible to change a written contract. 
Black Hills Bank v Kellogg, 4 S. D., 812; 66 N.W.. 1071 
rearing Co. v Russell. 5 N. D.. 319; 65 N W., 691 
Dean v Bank, 6 D.. 222; 50 N. W.. 831 
Hutchinson v Cleary. 3 N. D., 270; 55 N. W.. 729 
Lewis v Ry. Co., 5 S. D.. 148; 58 N. W.. 580 
National Bank v Lang, 2 N. D., 66; 49 N. W., 414 
N. W. Fuel Co. v Bruns. 1 N. D., 137; 45 N. W.. 699 
Piano Co. v Root. 3 N. D.. 166; 64 N. W., 924 
Strunk v Smith, S. D., 66 N. W.. 926 
Thompson v McKee, 5 D . 172; 87 N. W., 867 
Washabaugh v Hall, 4 S. D., 168; 56 N. W., 82 

When a contract is in writing a 8nb8eqnent parol con- 
tract may be proven. 

D.M. Osborne&Co. vStringham. 4S.D.. 598; 57N.W.,776 

Baraard & Co. v Galloway, 5 S. D., 205; 58 N. W., 565 

MfgCo. v Kremer. S. D , 64 N. W.. 628 

Nat. Refining Co. v Miller, 1 S. D., 548; 47 N. W., 1W2 

Nat. Cash Reg. Co. v Pfister, 5 S. D., 143; 68 N. W.. 270 

Cannot prove a subsequent parol a^eement if it is 
unexecuted and without consideration. 

Barnard Co. v Galloway, 5 S. D., 206; 58 N. W.. 565 

Evidences of surrounding circumstances may be admitted 
to explain. 

Pearson v Post, 2 N. D., 220; 9 N. W., 684 

Miller v Way. 5 S. D.. 468; 59 N. W.. 467 
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Contracts.— Continued. 

The modification of a written contract by parol agree- 
ment must be clear and satisfactory. 

Buttz V Colton, 6 D., 306; 43 N. W , 717 

An instrument to be effective mnst be delivered for the 
purpose for which it was made. 

Nat. Refining Co. v Miller. 1 S. D., 548; 47 N. W., 962 

Statute of frauds^ performance within one year. 

Sarles v Sharlow. 5 D.. 100; 37 N. W.. 748 

Parol contract to conrey land invalid. 

Cleveland v Evans. 5 S. D., 63; 58 N. W., 8 

A contract should not be construed to the damage of either 
party. 

Cheatham v Wilbur. 1 D., 335; 46 N. W., 580 

The rule that parol CTidence is not admissible to vary a 
written instrument, applies only to the parties to it, and 
not to those attacking collaterally. 

Jewett V Sundback, 5 S. D., Ill; 58 N. W., 20 

Contract with a Railway Co. in another state to ship 
goods into this state, will be construed under the law 
where made. 

Meuer v Ry. Co., 5 S. D.. 568; 59 N. W.. 945 

A parol contract between two persons to purchase cer- 
tain real estate jointly, not required to be in writing, 
under Sec. 3544. 

Davenport v Buchanan, 6 S. D., 376; 61 N. W., 47 

BecOYCry of commissions on sale of farm machinery, 
limited to those due under the contract. 

Brown v McCaul, 6 S. D.. 16; 60 N. W.. 151 

Contract is governed by the law where suit is brought as to 
limitations. 
Star Wagon Co. v Matthiessen. 3 D.. 283; 14 N. W., 107 
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Contracts.— Continued. 

Foreign statnte will apply to a note if the maker resided 
there the full time of limitation after it became due. 

Rathbone v Coe, 6 D., 91; 50 N. W., 620 

Contraet for a 7-foot binder is not fulfilled by delivery of 
a 6-foot, to be used until the delivery of the former. 
Retention of the latter not a waiver. 

D. M. Osborn & Co. v Martin, 4 S. D., 297; 56 N. W. 905 

A carrier able and willing to transport goods delivered to 
bim can recover full price of transportation where the 
goods are unlawfully taken from his possession; no 
specific time of delivery being mentioned. 

Braithwaite v Aiken (Power), IN. D., 456; 48 N. W., 354 

Unlawful Contracts. 

A eontraet to sell certain property with an agreement 
to obtain title by foreclosing a certain mortgage is void. 

Peck V Levinger, 6 D., 54; 50 N. W., 481 

Appointment to office as consideration renders contract 
void. 

Waldron v Evans, 1 D., 11; 46 N. W.. 607 

Componndlngr a felony as a consideration is void. 

School Dist. V Anderson. 6 D., 145; 41 N. W., 466 

Limitation of time to bring action on an insurance policy 

is void under Sec. 3582, Comp. Laws. 

Johnson v D. F. M. Ins. Co., 1 N. D., 167; 45 N. W.. 799 

Contract uritli a teacher not having a certificate is void. 
Hosmer v School District, 4 N. D., 197; 59 N. W., 1035 
Goose River Bank v Township, IN. D., 26; 44 N. W.. 1002 
Hardy v Purinton, 6 S. D., 382; 61 N. W.. 158 

Money lost in gambling^ cannot be recovered; the laws 
leave parties where it finds ,them. 

Dows V Glaspel. 4 N. D.. 251; 60 N. W., 60 



CONTRACTS— UNLAWFUL (148) CONVERSION 

Contracts— Unlawful.— Concluded. 

Contract to allow another to control the TOting of Stocks 

on a promise to secure the owner of the stock an office 
in the corporation is void. 

Gage V Fisher. 5 N. D., 297; 65 N. W., 809 

Retention of fruits of a prohibited contract does not ren- 
der municipality liable. 

Goose River Bank v Township, 1 N. D., 26; 44 N. W.. 1002 

Cap. Bank v School, 1 N. D., 479; 48 N. W., 363 

State V Getchell, 3 N. D.. 243; 55 N. W.. 585 

Contract contrary to law or good morals is unlawful. 

Uhlig V Garrison, 2 D.. 71; 2 N. W.. 253 



CONTRIBUTORY NEGLIGENCE. 

See Negligence. 

CONVERSION. 

When a will directs the sale of real estate, such real 
estate is equitably converted into personalty from time 
of testator's death. 

Penfield v Tower, 1 N. D., 216; 46 N. W.. 413 

Justiflcation by shorifT under writ of attachment. 

Taylor v Rice. 1 N. D., 72; 44 N. W., 1017 
Newall V Wagness, 1 N. D.. 62; 44 N. W.. 1014 

Tenant in common of personal property may sue his co- 
tenant who denies his interest. 

Wood V Steinau, S. D.. 68 N. W., 160 

Action for conversion of personal property cannot be 
maintained unless the plaintiff was in possession, or 
had a right to it at time of conversion. 

Parker v Bank, 3 N. D., 87; 54 N. W.. 318 

Sanford v El. Co., 2 N. D,. 6; 48 N. W.. 434 
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Conversion.— Continued. 

Min^lin^ mortgaged wheat in an elevator with other 
wheat is a conversion. 

P. Best Brewing Co. v Pillsbury, 5 D., 62; 37 N. W., 763 

N. D. El. Co. V Clark. 3 N. D.. 26; 53 N. W., 175 

When demand is necessary before suit. 

Sanford v Elevator Co., 2 N. D., 6; 48 N. W., 434 
Consolidated Land Co. v Hawley, S D., 63 N. W., 904 

^0 demand is necessary before recovery when the true 
owner has been without fault or negligence 

Rosum V Hodges, 1 S. D.. 308; 47 N W.. 140 

No demand necessary when it would necessarily be per- 
functory and fruitless. 

Consolidated Land Co. v Hawley, S. D.. 63 N. W., 904 

Evidence of a demand need not be submitted to a jury when 
a prima faeie case of conversion has not been made 
out. 

Knapp V Bank, 5 D., 378; 40 N. W., 587 

What are sufficient allegations in eomplaint against a 
sheriff for conversion of the debtor's exemptions. 

Holdridge v Lee. 3 S. D., 134; 52 N. W.. 265 

Unantliorized execution sale^ officer becomes a trespasser 
from the beginning. 

Bowman v Knott. S. D.. 66 N. W.. 457 

Griswold v Sundback, 6 S. D.. 269; 60 N. W., 1068 

Action by mortgagee against purchaser of mortgaged 
property. 

Elstad V N. W. El. Co.. N. D.. 69 N. W.. 44 

Phil. Best Brew. Co v Elevator Co., 5D. 62; 37 N. W., 763 

Action by slierilT against his deputy for. 

Linn v Jackson, 5 N. D., 46; 63 N. W.. 208 

Complaint, sulftcient allegations to show a conversion. 
Humpfner v Osborne, 2 S. D. , 310; 50 N. W. . 88 
First National Bank v North, 2 S. D., 480; 51 N. W., 96 
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Conversion.— Continued. 

Conversion of mortsra^ed property by the mortgagee ex- 
tinguishes the lien. 

Everett v Buchannan, 2 D.. 249; 8 N. W.. 31 

ETidenee of ownership. What is sufficient. 

Slattery v Donnelly. 1 N. D.. 264; 47 N. W., 375 

Conversion of gTOWini^ erop. Right of mortgagee. 

Perry v Beaupre. 6 D., 49; 50 N. W.. 400 

Choses in action, measure of damages for conversion, pre- 
sumed to be the amount indicated on the face with 
interest. 

Holt V VanEps. 1 D. . 206; 46 N. W. , 689 

Cosand v Bunker. 2 S. D., 294; 50 N. W.. 84 

Measnre of damages for conversion of mortgag^ed prop- 
erty by a sheriff is the value less the amount of any 
senior mortgage. 

Straw V Jenks. 6 D.. 414; 43 N. W.. 9il 

Measure of damages, highest market Yalne. 

Pickert v Rugg. 1 N D.. 230; 46 N. W., 446 

Rnle of damages, mnst eleet in complaint. 

Thompson v Schaetzel, 6 D., 284; 42 N. W., 765 
Rosum V Hodges, 1 S. D.. 308; 47 N. W.. 140 
Kieth V Haggert, 4 D., 438; 33 N. W., 465 

Delay of eleven months is not reasonable diligence within 
the meaning of Sec. 4603, Comp. Laws. 

Pickert v Rugg, IN. D.. 230; 46 N. W., 446 

Conversion December 16, suit commenced February 26 
following, is reasonable diligence within Sec. 4603. 

Rosum v Hodges, 1 S. D., 308; 47 N. W.. 140 

Conversion of certificate of deposit^ the insolvency of the 
maker may be shown in mitigation of damages. 

First Nat. Bank v Dickson, 5 D., 286; 40 N. W., 351 
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Conversion.— Concluded. 

Burden is upon the defendant to establish facts in mitiga- 
tion. 

Stone V Ry., S. D.. 65 N. W.. 29 

Appraisement for exemption purposes is not a measure 
of value in an action against the sheriff for conversion. 

Bates V Callender. 8 D., 256: 16 N. W.. 506 

Eridenee and instruction of the court as to measure of 
damages. 

Lander v Propper, 6 D., 64; 60 N. W., 400 

Thompson v Schaetzel. 6 D., 284; 42 N. W.. 765 

Keith V Haggert. 4 D., 438; 33 N. W., 465 

CONVEYANCE. 

See Deed, Mortgage. 

COPY. 

See Evidence. 



CORPORATIONS. 

1. Creation, Power and Duties. 

5. Contracts and Lilniitatlons. 

3. Stock and Stockholders. 

4. Actions by and Agrainst. 

6. Foreign Corporations. 
6. Public Corporations. 

1. Their Creation, Powers and Duties. 

incorporation^ liability of incorporators for failure to sub- 
scribe stock. 

Singer Co. v Peck, S. D., 67 N. W., 947 

Not necessary that the capital stock be subscribed and paid 
in at the time of filing articles of incorporation. 

Singer Co. v Peck, (Supra. ^ 
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Their Creation, Powers and Duties.— Concluded. 

 

May hold real estate necessary and proper for its legitimate 
business, forfeiture can onl)' be enforced by the state. 

Gilbert v Hole. 2 S. D.. 164; 49 N. W.. 1 

Adoption of an agreement made by the promoter of a 
corporation may be implied from its acts. 

Huron P. & B. Co. v Kittleson. 4 S. D.. 520; 57 N. W.. 233 

Directors may make an assignment without the sanction of 
stockholders. 

Wright V Lee. 2 S. D.. 596; 51 N. W.. 706 

It is presumed that the president of a corporation engaged 
in loaning money has authority to transfer notes made 
payable to it. 

Merrill v Hurley. 6 S. D., 592; 62 N. W., 598 

Corporation, proof of is sufficient if it shows a de facto 
existence. 

Tolman v Mining Co.. 4 D., 4; 22 N. W.. 505 

Parehase of its own stock is against public policy. 

Adams et al v Deyette. 5 S. D.. 418; 59 N. W.. 214 
Same on rehearing, S. D., 65 N. W.. 471 

2. Contracts and Limitations. 

One contracting with a corporation de facto is estopped to 
deny its existence 

Bldg. Assn. V Chamberlain, 4 S. D., 271; 56 N. W . 897 

School Dist. V Anderson. 6 D., 145; 41 N. W.. 466 

Wright V Lee. 2 S. D., 596; 51 N. W.. 706 

Knowledge of the principal promoter of a corporation is 
the knowledge of the corporation. 

Huron Printing Co. v Kittleson, 4 S. D., 520; 57 N.W., 233 

Nat Bank v Taylor, 5 S. D., 99; 58 N. W., 297 

Bights and liabilities of partners, when a partnership is 
merged into a corporation. 

Hennessy v Griggs. 1 N. D.. 52; 44 N. W., 1010 
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Contracts and Limitations.— Concluded. 

LiaWlities of stockholders of a corporation. Sec. 8111, 
Comp. Laws, is repealed by Sec 2988. 

Busby V Riley, 6 S. D.. 401; 61 N. W., 164 

Contract to allow another to control the voting of stock in 
consideration of securing an office in the corporation is 
void. 

Gage V Fisher. 5 N. D., 297; 65 N. W., 809 

Secretary can recover for extra services without showing 
by the by-laws that such services pertain to the duties 
of the office. 

Edwards v Ry. Co.. 4 D., 549; 83 N. W.. 100 

Bank is not liable for the fraud of one of its officers in his 
individual capacity in securing the release of a mort- 
gage upon land sold by the bank. 

Staples V Bank. S. D. 66 N. W.. 814 

A bank cashier has no right to make a contract for pur- 
chase of merchandise for the bank. 

N. S. Shoe Co v Stebbins. 2 S. D. 74; 48 N. W.. 838 

3. Stock and Stockholders. 

Stocky how transferred. 

Doty v Bank, 8 N. D . 9; 58 N. W.. 77 

Transfer under execution sale. 

VanCise v Bank, 4 D.. 485; 33 N. W.. 897 

Assignee of stock not transferred upon the books, is not 
eligible as a director, though the company has wrong- 
fully refused to make the transfer. 

In re Argus Printing Co . 1 N D., 484; 48 N. W., 847 

Stock may be pledged, priority of transferee over judg- 
ment creditor. 

Doty V Bank, (Supra.) 
VanCise v Bank, (Supra. ) 

Not necessary that the capital stock be subscribed or paid 
in at the time of filing articles of incorporation. 

Singer Co. v Peck, S. D., 67 N. W., 947 



154 CX)RPORATIONS. 



Stock and Stockholders.— Concluded. 
A stockholder assistinsr in orgajdztng a cor portion is 

estopped to deny its organization. 
Building Assn v Chamberlain. 4 S. D., 271; 56 N.W.. 897 

The holders of a majority of the stock, after the organization 
of a stockholder's meeting,, cannot withdraw and 
hold a legal meeting at another place. 

in re Argus Printing Co.. 1 N. D., 434; 48 N. W.. 347 

Pledged stock. Who may vote it. 

In re Argus Printing Co., (Supra) 

Its property is a trust fund for payment of debts of the 
corporation, and a creditor has a priority over a stock- 
holder and may recover money secretly paid him. 

South Bend Toy Co. v Insurance Co.» 
4 S. D., 173; 56 N. W., 98 

Liability of stockholder for debts of the corporation. 

Busby V Riley. 6 S. D., 401; 61 N. W.. 164 

Unincorporated associations, members liable for debts. 
Winona Lumber Co. v Church, 6 S. D . 498; 62 N. W., 107 

Stockholders may bring action to recover money fraudulent- 
ly paid when offices refuse. 

Lofius V Farmer's Association, S. D. , 65 N. W., 1076 

Purchase of its own stock is against public policy. 
Tolman v Mining Co., 4 D., 4; 22 N. W.. 505 
Adams et al v Deyette, 5 S. D., 418; 59 N. W.. 214 
Same on rehearing, S. D., 65 N. W., 471 



4. Actions by and Against. 

Action to annul corporate authority should be in the 
name of the state. 

State V Investment Co., S. D., 63 N. W., 232 

Gilbert v Hole, 2 S. D., 164; 49 N. W., 1 
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Actions by and Agralnst. — Concluded. 

Complaint must show that defendant is a corporation in 
actions against it. 

State V Ry. , 4 S. D. , 261 ; 56 N. W. , 894 

Not necessary to prove a corporate existence unless denied. 

State V Ry., ( Supra.) 

Attorney for a corporation is uot a uiana^iii^ ag^eiit^ and 

can not accept service of process. 

Mars V Mining Co.. S. D.. 65 N. W., 1^ 

Proceedings supplementary to execution under Sec. 
5174, Comp. Laws, are available against a corporation. 

South Bend Toy Co. v Insurance Co. ^ 

4S. D.. 173; 56 N. W , 98 

Judgment creditors may bring such actions, but when a 
receiver has been appointed the right vests in him. 

South Bend Toy Co. v Insurance Co., ( Supra.) 

Loftus V Farmer's Association, S. D., 65 N. W., 107^ 

Right of stock-holders to bring such action when officers- 
refuse 

Loftus V Farmer's Association, ( Supra.) 

Criminal prosecution may be enforced against corpora- 
tions as against individuals, manner of procedure. 

State V Security Bank. 2 S. D , 538; 51 N. W , 33T 

State V First Nat. Bank, 2 S.D., 568; 51 N.W.. 587, 

Fraadnlent use of funds of a bank by a milling company 
whose officers are officers of the bank, the company 
becomes a trustee of the funds so taken. 

Farmer's and Trader's Bank v Kimball Mill Co 

1 S. D.. 388; 47 N. W . 402 

The fact that the corporation pledges notes with its secretary 
whom it owes, does not authorize him to endorse them 
for the corporation. 

Security Bank v Kingsland. 5 N. D., 268; 65 N. W., 69T 
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5. Foreign Corporations. 

Toreign corporations may sue without filing articles of 
incorporation, and appointing an agent to accept service. 

Wright V Lee, 2 S. D.. 596; 51 N. W., 706 

Washburn Mill Co. v Bartlett, 3 N. D., 188; 54 N. W., 544 

Gull River Lumber Co. v Keefe, 6 D.. 160; 41 N. W., 743 

Fuller et al v Foster, 4 D., 329; 30 N. W., 166 

Pech Mfg Co. V Groves, 6 S. D., 504; 62 N. W., 109 

American Button Hole Co. v Moore. 2 D., 280; 8N.W., 131 

Cannot sue under law of 1895 until articles are filed. 

Bradley v Armstrong. S. D., 68 N. W., 733 

Corporation cannot take advantage of its own failure to 
comply with the law, and service of summons maybe 
made upon a manag'ing agent in the state, 

Foster v Lumber Co., 5 S. D.. 57; 58 N. W., 9 

Contract of foreign corporation for purchase of its own 
stock, which is forbidden in its own state, cannot be 
enforced in this. 

Tolman v Mining Co., 4 D., 4; 22 N. W.. 505 

6. Public Corporations. 

See Municipal Corporations, Counties, Towns, 

If the right to exercise a power is in doubt, the doubt 
prevails and the power is denied. 

Van Antwerp v Dell Rapids Tp., 3 S. D., 805; 53 N. W., 82 

Officers are agents of the state and not the corporations 
in certain cases. 

O'Rourke v Sioux Falls, 4 S. D.. 47; 54 N. W., 1044 

Evans v Hughes County, 3 S. D., 580; 54 N.W., 603 

COSTS. 

Plaintiff is entitled to costs on recovery of leSS than S50.00 
in the circuit court when justice of peace has no juris- 
diction. 

Pyle V Hand Co., 1 S. D., 385; 47 N. W., 401 
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Costs.— Continued. 

Amount recovered and not amount sued for governs. De- 
fendant is entitled to costs when plaintiff improperly 
places the amount above the jurisdiction of a justice 
and recovers less than ll>50.00 in the circuit court. 

Laney v Ingalls, 5 S. D., 183; 58 N. W., 572 

Township v Dow, 4 S D., 163; 56 N. W.. 84 

St. Paul F. & M. Ins. Co. v Coleman, 6 D.,458; 43N.W. 693 

Costs in cases certified to circuit court because title to 
real estate comes in question. 

Grosso V City of Lead, S. D., 68 N. W., 810 

No attorney fees can be recovered as costs, except those 
allowed by statute. 

Jandt V South, 2 D.. 46; 47 N. W.. 779 
Heger v DeGroat. 3 N. D., 354; 56 N. W., ISO- 
Defendant's right to recover costs in the district court is not 

affected by the fact that he set up a counter- claim, 

which he failed to sustain. 

Dows V Glaspel. 4 N. D., 251. 60 N. W., 60 

Gaardian ad litam liable for. 

Granholm v Sweigle, 3 N D., 476; 57 N. W., 509 

Appeal from taxation by clerk of supreme court. 

Dalbkermeyer v Scholtes, 3 S. D., 183; 52 N. W., 871 
Jasper v Hazen, 1 N. D., 210; 46 N. W., 173 

Attorney's fees not allowed in the appellate court when 
appeal from justice of the peace is dismissed. 

Kirkpatrick v Ry. Co., 4 D., 481; 33 N. W.. lOa 

Fees of Steno^aplier for transcript are taxable as costs in 
the supreme court. 

First Nat. Bank v North, 6 D., 136; 60 N. W., 621 

Ellis V Wait, 4 S. D., 504; 57 N. W., 232 

Chap. 66, Laws 1893, (S. D ) relating* to costs in civil 
actions does not apply to costs in supreme court on 
appeal . 

Ellis v Waite, 4 S. D., 504; 57 N. W., 232 
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County Seats.— Conoiuded. 

Notice of election to change county seat. 

State V Langlie, 5 N. D., 594; 67 N. W,, 958 

County seat law^ constitutional questions. 
State V Lien, S. D., 68 N. W.. 748 
Edwards v Herbranson. 2 N. D., 270; 60 N. W., 970 

Yalidity of an election^ locating a county seat can only be 
tested in a direct proceeding. 

Remington v Higgins, 6 S. D., 313; 60 N. W., 73 

Petition for election to locate a county seat, question 
whether it was signed by proper number, not open to 
judicial investigation after board of commissioners have 
found that it was so signed. 

State V Langlie, 5 N. D., 504; 67 N. W., 958 

State V Lien, S. D., 68 N. W., 748 

3. Officers, 

Payment of salary to one usurping an oflSce is a bar to 
an action by the rightful officer for the time he was 
excluded. 

Fylpaa v Brown Co., 6 S. P., 684; 62 N. W., 962 

FoUer v Roberts, S. D., 68 N. W., 808 

Chandler v Hughe3 Co., S. D.. 67 N. W., 946 

Salary and fees of county auditor. 

Bunn V Co., 8 S. D., 87; 52 N. W., 673 

Election of officers, tenure of those appointed by the 
governor at the time of organization. 

Ter. V Hand, 1 D.. 487; 46 N, W., 685 

Mer. Nat. Bk. v McKinn«y, 2 S. D.. 106; 48 N. W.. 841 

De facto officers, validity of their acts. 

Mer. Nat. Bank v McKinney, (Supra.) 

County treasurer's bond given to commissioners instead 
of the county is valid. 

Custer Co. v Albein, S. D., 64 N. W., 533 
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Officers.— Continued. 

Liability of each surety when each one signs for a certain 

amount. 

Custer Co. v Albein, (Supra.) 

Liability of county treasurer for loss of county funds by 
accident. 

Clay Co. V Simonsen. 1 D.. 887; (403) 46 N. W., 692 

Stutsman Co. v Mansfield, 5 D., 78; 37 N. W., 804 

Allibone v Ames, S. D., 68 N. W.. 165 

County treasurer may be sued personally for taxes paid 
under protest. 

Rushton V Burke. 6 D., 478; 48 N. W.. 815 

Treasurer can only pay bonds out of money raised for 
that purpose. 

Bailey v Lawrence Co., 2 S. D., 533; 51 N. W., 381 

Duty of the county board to appoint successor when the 
treasurer defaults or fails to qualify. 

Stutsman v Mansfield, 5 D.. 78; 37 N. W., 304 

Treasurer, and not the commissioners select the paper in 
which to publish tax sale notices. 

Dewell V Hughe? Co., S. D., 66 N. W., 1079 

Commission on proceeds of connty bonds sold. 

Ter. V Cavanaugh. 8 D., 325; 19 N. W., 413 

Sandager v County. 6 D, 31; 50 N. W., 196 

What fees are to be paid for tax sale notice. 

Gossage v County. 6 D., 105; 50 N. W.. 618 

Aetion on treasurer's bond by states attorney is presumed 
to be by order of commissioners. Recovery will in- 
clude the 20 per cent, penalty against sureties as well 
as principal. 

Jerauld Co. v Williams, S. D., 68 N. W., 905 

When it is the duty of the county treasurer to refuse to pay 
a warrant. 

Evans v Bradley. 4 S. D., 83; 55 N. W.. 72^ 
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uff ioers.— Concluded. 

An officer cannot rent an office and make the county liable, 
remedy is by mandamus. 

Cleary v County. 2 N. D.. 897; 51 N. W., 586 

Board of commissioners act as agents of the state and 
not of the county in making ferry lease. The county 
is not liable for money received under an invalid law. 

Evans v County. 3 S. D., 580; 54 N. W., 603 

Evans v County. 4 S. D., 88; 54 N. W., 1049 

Commissioners have power to grant a ferry lease* 

Evans v County, 6 D.. 102; 50 N. W., 720 

Aaditor*S salary regulated by the valuation fixed by the 
state and not by the county board. . 

Bunn V Kingsbury Co.. 3 S. D., 87; 52 N. W., 673 

Commissioners, exeeSSiTe fees charged for use of team. 

State V Bauer, 1 N. D., 273; 47 N. W., 378 

Officers are personally liable for trespass in locating a 
section line road at the wrong place. 

Webster v White, S. D., 66 N. W.. 1145 

4. Contracts and Liabilities. 

Contract for the transcript of records of another county 
from the territory of which the latter was organized 
and a warrant issued for its payment are void. 

Erskine v county, 4 N. D., 339; 60 N. W.. 1050 

Counties and townships are not liable for damages caused 
by defective roads and bridges. 

Bailey v Lawrence Co., 5 S. D., 898; 59 N W., 219 

Vail v Town of Amenia. 4 N.D.. 239; 59 N.W., 1092 

Purchase of commissioners in excess of authority*. Rati- 
fication by voters. 

State v Getchell, 8 N. D., 243; 55 N. W., 585 

Fees to be paid for tax sale notice. 

Gossage v County, 6 D., 105; 50 N. W., 618 
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Contracts and Liabilities.— Concluded. 

Rejeetion of a claim by commissioners is not a bar to suit. 
Spencer v Sully County, 4 D., 474; 88 N W. 97 

Appeal from an order of a town board of supervisors re- 
jecting claim. 

Town of Dell Rapids v Irving, S. D., 68 N. W., 318 

Appeal from board of eommissioners, trial de novo. 

Gold Street v Newton. 2 D.. 149; 8 N. W, 829 

Injonetion by tax payer against illegal contract. 

Wood v Bangs, 1 D.. 179; 46 N. W.. 586 

Contraet for supplies, letting will not be controlled by 
mandamus. 

In re McCain. S. D., 68 N. W., 163 

Circuit court has authority to appoint an assistant clerk 
during term time. County must pay for his service. 

White V Hughes Co., S. D., 67 N. W., 855 

County can be sued for justice fees in criminal cases. 

Barrett v Stutsman Co., 4 N. D., 175; 59 N. W., 964 

County is not liable for medical care of a small pox patient 

confined in the pest house. 

Ostland v Porter, 4 D , 98; 25 N. W., 731 

5. Bonds, Warrants and Orders and 
Actions Thereon. 

The warrants of Nelson county are valid. 

Erskine v Nelson Co , 4 N. D., 66; 58 N. W., 848 

Issue of bonds for purpose of funding county warrants. 
Irregularity in conduct of commissioners. 

Brown v Bon Homme Co , 1 S D., 216; 46 N. W., 173 

Issne of bonds^ election notice, resolution of commissioners. 

Territory v Steele, 4 D., 78; 28 N. W., 91 

Bonds to obtain seed grain constitutional. 

State V Nelson Co., 1 N. D., 88; 45 N. W. 
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Bonds, Warrants, Orders, Etc.— Concluded. 

Payment of interest is a ratification of bonds, county 
estopped to dispute them. 

Brown v Bon Homme Co., 1 S. D., 216; 46 N. W., 173 

Gonnty warrants constitute a prima facie cause of action 
against county. 

Heffleman v Pennington Co., 3 8. D., 162; 52 N.W., 851 

Wood V Bangs. 1 D., 179; 46 N.W., 586 

Bonds payable in less time than authorized by statute are 
void. 

Peoples Bank v School District, 3 N. D., 496; 57 N.W.,787 

Flagg V School District, 4 N. D., 30; 58 N. W., 499 

Bonds of public corporations. 

Mer. Nat. Bank v McKinney. 2 S D., 106; 48 N.W,, 841 
Cap. Bank v School District. 1 N. D.. 479; 48 N.W., 863 
Coler V Rhoda Township. 6 S. D.. 640; 68 N.W., 168 
Color V School District, 3 N. D., 249; 55 N. W.. 587 
Dartmouth Bk. v School District, 6 D., 332; 43 N.W.,822 
Peoples Bk. v School District, 3 N.D.. 496; 57 N.W..787 

Warrants, negotiability of. to cut off defenses. 
Goose River Bk. v Township, IN. D., 26; 44 N. W.. 1002 
F. & M. Bank v School District. 6 D.. 265; 42 N.W., 767 
Cap. Bank v School District, 1 N. D., 479; 48 N. W., 363 
State V Getchell. 8 N. D.. 243; 55 N. W., 585 

School order regular upon its face. 

Meyers v School, 4 S. D.. 420; 57 N. W.. 68 

Warrant cannot be levied npon before its delivery. 

Richardson v School, 5 D., 277; 38 N. W.. 553 

County warrants are sealed instruments. 
Heffleman v Pennington Co.. 3 S. D.. 162; 52 N. W., 851 

General deposit of county funds not a loan. 

Allibone v Ames, S. D., 68 N. W.; 165 

COUNTY SEAT. 

See Counties, 



J 



COURTS. 1«5 



COURTS. 

1. Supreme. 

2. Circuit and District. 

3. County and Probate. 

4. Justice. See Justice of the Peace. 

1 . Supreme. 

Chapt, 82^ laws 1893, does not affect the appellate juris- 
diction of the supreme court. 

Christianson v Warehouse Ass'n. 5 N.D.. 438; 67 N.W..300 

Supreme court has jurisdiction in proceedings to compel 
one having no color of title to an office to surrender to 
one having prima facie title. 

State V Archibald, 5 N. D., 359; 66 N. W., 234 

Supreme court will not assume J nrisdiction if the lower 
court can act. 

State V Nelson Co . 1 N. D., 88; 45 N. W., 33 

Everitt v Board of Comm'rs, 1 S.D., 366; 47 N.W., 296 

Coneurrent jurisdiction of the State and United States 
courts, action by receiver of a national bank. 

Thompson v Schaetzel, 2 S. D., 395; 50 N. W., 631 

Opinion of supreme court, requested by the governor. 

In re Chap. 6, Sess. law 1890. S. D., 66 N. W., 810 



2. Circuit and District. 

Court always open for purposes declared in Sec. 4828, 
Comp. Laws. 

Benedict v Ralya. 1 S. D., 167; 46 N. W., 188 

Special terms may be appointed, cases noticed for trial, 
and same business transacted as at a regular term. 

Smith V Ry., 3 N. D., 17; 53 N. W., 173 

Myers v Mitchell, 1 S. D., 249; 46 N. W., 24? 
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Circuit and District.— Continued. 

Transfer of causes from territorial courts on admission of 
State. 

Thompson v Schaetzel, 2 S. D., 895; 50 N. W.. 631 

Miller v Sunde. 1 N. D., 1; 44 N. W.. 301 

Smith V Tosini. 1 S. D.. 682; 48 N. W., 299 

Braithwait v Power, 1 N. D., 455; 48 N. W.. 354 

Transfer to United States Court. 

Wing V Ry., 1 S. D.. 455; 47 N. W., 530 

Dome V Mining Co., 1 S. D., 20; 44 N. W.. 1021 

Miller v Sunde. 1 N. D., 1; 44 N. W., 801 

Gull River Lum. Co. v School, 1 N. D., 408; 48 N. W., 340 

Smith V Ry., 8 N. D.. 17; 58 N. W., 173 

Thompson v Schaetzel, (Supra.) 

North Am. L. & T. Co. v Mort. Co. . 3 S. D. , 590; 54 N W. . 659 

Sargent v Kindred, 5 N. D., 8; 68 N. W., 151 

State V Barnes, 5 N. D., 350; 65 N. W., 688 

District court has chancery Jurisdiction without regard 

to the amount involved. 

St. Paul Ins. Co. v Coleman. 6 D., 458; 48 N. W.. 693 

St. Paul Ins. Co. v Hanson. 4 D., 162; 28 N. W., 193 

Concurrent with justice of peace in recovery of money 
only where the sum claimed does not exceed $100.00 

St. Paul Ins. Co. v Hanson, (Sopra ) 

A circuit court may ordinarily exercise the Judicial powers 
conferred by statute upon its judge. 

King V McClurg, S. D., 63 N. W.. 219 

The Jurisdiction of a court to make an order relating to a 
subject over which it has general jurisdictioa will be 
presumed. 

Richards v Matteson, S. D.. 65 N. W., 428 

Seamen v Galligan, S. D., 66 N. W., 458 

No objection that a more Speedy remedy may be had in 
another court. Admiralty case in territorial supreme 
court. 

Braithwaite v Jordan, 5 N. D., 196; 65 N. W., 701 
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Circuit and District.— Concluded. 

Not qecessary for Jniisdlction to affirmatively appear in 

the judgment roll. 

Seaman v Galligen, ( Supra) 

Appeal will lie to the circuit court from an order of the 
hoard of town supervisors if the appellant claims 
damages to the amount of $100.00. 

Town of Dell Rapids v Irving, S. D.. 68 N. W., 831 

3. County and Probate. 

County court, when warranted in making an order of 
adoption without consent of parent. 

Richards v Matteson, S. D., 65 N. W.. 428 

County courts, Jurisdiction limited^ both as to parties and 
subject matter, change of venue. 

Benedict v Johnson. 4 S. D.. 387; 57 N. W., 66 

Austin etal v Heiser. 6 S. D., 429; 61 N.W.. 445 

County court as a probate court has general jurisdiction. 
Matson v Swenson. 5 S. D , 191; 58 N. W., 570 

Appeal to circuit court on both law and fact calls for 
trial de novo. 

Engle V Yorks. S. D., 64 N. W.. 182 

Are courts of limited Jurisdiction* 

Nelson v Ladd, 4 S. D., 1; 54 N. W., 809 
Ayers et al v Sundback, 5 S. D., 31; 58 N. W., 4 

Supreme court will take Judicial notice of the jurisdiction 
of county courts. 

Nelson v Ladd, 4 S. D., 1; 54 N. W., 809 

State V Bunker. S. D.. 65 N. W., 33 

Are depriyed of all Jurisdiction except matters of probate 
in counties less than 20,000. 

State V Bunker, S. D., 65 N. W., 33 

When circuit court may have jurisdiction of probate matters. 
Trotter v Life Ins. Co., S. D., 70 N. W., 84? 
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County and Probate.— Concluded. 

Bastardy proceedings. 

State V Scott, S. D., 65 N. W., 31 
State V Bunker, S. D.. 65 N. W., 38 

Appeals from justice court tried anew in the county court, 
the judgment becomes the judgment of the county 
court. 

Winton v Knott. S.D.. 63 N. W.. 783 

No jurisdiction over parties served in other counties. 

Benedict v Johnson, 4 S. D., 387; 57 N. W., 66 

Probate courts are courts of general jurisdiction. 

Matson v Swenson, 5 8. D., 191; 58 N. W., 570 

Adoption of infants. 

Richards v Matteson, S. D., 65 N. W. 428 

Citation to deliver up property belonging to the estate. 

Bright v Ecker. S D., 68 N. W.. 326 
Bright V Ecker, S. D, 69 N. W . 824 

4. Justice. 

See Justice of the Peace. 

COVENANTS. 

It will not be presumed that the covenant of a warranty 
deed was without consideration. 

Bowne v Wolcott. IN. D., 415; 48 N. W., 336 

Bowne v Wolcott. 1 N. D.. 497; 48 N. W., 426 

Implied covenants raised by use of the word "grant" 
under Sec. 3249, comp. L. , are restrained by express 
covenants. 

Dunn V Dietrich, 3 N. D., 3; 53 N. W., 81 

Wife Joining liusband in deed of homestead, not bound by 
covenants implied by use of word "grant." 

Dunn V Dietrich, (Supra) 
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_-_■-■--- 

Covenants.— Concluded. 

CoTenantg of seisin, do not run with the land under Sec. 
3444, comp. L. 

Bowne v Wolcott, ( Supra ) 
Whether a covenant is independent or dependent, is 

determined by terms of the contract. 

Davis V Jeffries, 5 S. D , 352; 58 N. W., 815 

Liability of lieirs, upon covenants of the ancestor. 

Woods V Ely, S. D., 64 N. W.. 531 

CoYenants of warranty, no ri^ht of action on until dis- 
turbed in possession, 

Price V Hubbard. S. D.. 65 N. W., 436 

CoYenants agrainst liens, suit for breach. 

Cranmer v B. & L. Assn., 6 S. D.. 341 61 N. W., 35 

Covenant to cause certain real estate to be released from a 
certain lien can be enforced by the promisee, although 
he has neither paid the money nor sustained actual ' 
injury. 

Callender v Edmison, S. D.. 65 N. W , 425 

CREDITOR'S BILL. 

See Execution, Fraudulent Conveyances. 

Suit in nature of, can be maintained. Not superseded by 
proceedings in aid of execution. 

Feldenheimer v Tressel, 6 D., 265; 43 N. W., 94 

Daisy Roller Mill Co., v Ward. N. D.. 70 N W., 271 

Paulson V Ward, 4 N. D., 100; 58 N. W. 792 

Exeention sliould be leyied and left outstanding before 
suit. 

Paulson V Ward, ( Supra. ) 

Not necessary to leyy npon land in name of third person 
before bringing action to subject. 

Brown v Edmonds, S. D. 68 N. W., 734 

Arailable agpainst corporation. 

So. Bend Toy Co. v Ins. Co., 4 S. D.. 173; 56 N. W.. 89 
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Creditor's Bill.— Concluded. 

Contest between the wife and her husband's creditors as to 
ownership of property. 

Smith V Tosini. 1 S. D., 682; 48 N. W., 299 

Sale by sheriff of land conveyed to defraud creditors. 

Probert v McDonald. 2 S. D.. 495; 51 N. W., 212 

The question whether a third party is indebted to an execu- 
tion defendant, when denied, cannot be tried in supple- 
mentary proceedings. 

Thompson & Sons v Guenthner. 5 S.D.. 504; 59 N.W., 727 

Brown v Edmonds. 5 S. D.. 508; 59 N. W., 781. 

Receiver for debtor's property, when will be appointed. 
Minkler v U. S. Sheep Co.. 4 N. D.. 5.07; 62 N. W.. 594 

A mere ereditor cannot attack a fraudulent conveyance; 
must have an attachment or judgment. 

Griswold v Sundback, 4 S. D. 441; 57 N. W., 839 

Priority between crdeitors bringing suit to set aside 
conveyance. 

Daisy Roller Mill Co. v Ward N. D . 70 N. W., 271 

Issuing of execution before suit, levy upon property in the 
name of the wife. 

Minneapolis Thresh. B^ach. Co. v Hanrahan 
S. D., 70 N. W., 656 
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CRIIVIES AND CRIMINAL LAW. 

1. In General. 
S. Jurisdiction. 

3. Complaint, Warrant and Preliminary Hearing. 

4. Trial and Proceednre. 

5. Venue. 

6. Indlotment and lufnrniation and Ol^eotlons to Thein. 

7. Evidence. 

8. Appeals and Other MatterK. 

1. In General. 

Postmasters willingly paying out public money contrary 
to law are criminally liable. 

United States v Adams. 2 D., 805; 9 N. I).. 718 

Sale of mortgaged property. 

State V Bronkol. 5 N. D., 507; 67 N. W., 680 

Tiolatoin of qnarantlne. 

State V Butts. 8 S. D., 577; 54 N. W.. 608 

Assault and battery with a deadly weapon, conviction for 
a lesser crime. 

Ter. V Conrad. 1 D.. 363; 46 N. W., 605 

State V Johnson 3 N. D . 150; 54 N. W., 547 

State V Marcks. 3 N. D., 532; 58 N. W.. 25 

Pre-emptton^ false affidavit of final proof. 

United States v Cameron. 3 D., 182; 13 N. W.. 857 

2. Jurisdiction. 

Exclusive jurisdiction of misdemeanors. 

People V Sponsler, 1 D., 289; 46 N. W.. 459 

Jnstiee of the peace has no jurisdiction to commit until 
costs are paid. 

In re Lackey, 6 S. D.. 526; 62 N. W.. 134 

No conflict between the power conferred by a city charter 
to suppress tippling shops, and, the prohibitory law. 

City of Yanktdn v Douglas, S. D., 66 N. W.. 928 
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• 

S. Complaint, Warrant and Preliminary 

Hearing. 

Complaint^ sufficiency of, not necessary that it contain all 
the averments which must be made in an information 
in the higher court by the states attorney. 

State V Barnes, 3 N. D.. 131; 54 N. W., 541 

All distinction between accessory before the fact and 
principal, is abolished. 

State V Phelps. 5 S. D., 480; 59 N. W., 471 

Corroboration^ testimony of an accomplice. 

State V Hicks. 6 S. D., 325; 60 N. W., 66 
State V Kent. 4 N. D.. 577; 62 N. W., 631 
State V Smith. S. D., 67 N. W., 619 
State V Phelps, 5 S. D., 480; 59 N. W.. 471 

4. Trial and Procedure. 

Arraignment and plea^ not necessary for the record to 
show. 

State V Reddington, S. D., 64 N. W., 170 

State V Bunker. S. D.. 65 N. W., 33 

Election between offenses. 

State V Kerr. 3 N. D., 523; 58 N. W., 27 
, State V Boughner, S. D., 63 N. W., 542 
State V Valentine. S. D.. 63 N. W., 541 

Defendant not required to be present during argument of a 
motion to quash. 

Territory v Gay. 2 D., 125; 2 N. W.. 477 

Beading^ indictment to jury, sufficiently complied with by 
the states' attorney stating the substance to the jury. 

Territory v King. 6 D.. 181; 50 N. W., 623 

Witnesses whose names are not on the indictment may 

testify. 

Territory v Godfrey, 6 D., 46; 50 N. W., 481 

State V Boughner, 5 S. D., 461; 59 N. W., 736 

State V Church. 6 S. D., 89; 60 N. W., 143 
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Trial and Procedure —Continued. 

State will not be permitted purposely to withhold names- 

of witnesses it expects to examine. 

State V Reddington, S. D., 64 N. W., 170 

Examination of a juror, no fixed rules. 

State V Chapman, 1 S. D.. 414; 47 N. W., 411 

Order and number of challenges. 

State V Reddington. S. D., 64 N. W., 170 
Territory v O'Hare, 1 N. D., 30; M N. W., 1008 
State V LaCroix S. D., 66 N. W., 944 

Bias of sheriir as ground of challenge to a special venire; 
the test is ^vhether he would be qualified to act as a 
juror. 

State V Kent, 4 N. D., 577; 62 N. W.. 631 

Motion to set aside the indictment because the list of 
names from which the grand jury was drawn did not 
contain 200 names. 

State V VanNice, S. D., 63 N. W., 587 

Calling jurors from a list instead of from the box is error, 
but is waived by making no objection after discovery. 

Territory v O'llare, 1 N. D., 80; 44 N. W.. 1003 

Refusal of the court to exercise discretionary power will 
be corrected on appeal. 

State v VanNice. S. D., 63 N. W., 537 

Schaetzel v City of Huron. 6 S. D.. 134; 60 N. W.. 741 

Champion v Com.. 5 D., 416; 41 N. W., 739 

Taking papers to the jury room. 

Territory v Jones. 6 D.. 85; 50 N. W., 528 

Separation of Jurors after retirement and before verdict 
is prejudicial. 

State V Church. S. D . 64 N. W, 152 
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Trial and Procedure.— Continued. 

Harmless eonversation with outsiders, temporary separa- 
tion for a few minutes. 

State V Pancost. (Kent) 5 N. D., 516; 67 N. W., 1052 

State V Church. 6 S. D., 89; 60 N. W.. 143 

Territory v King. 6 D.. 131; 50 N. W., 628 

Cross-examinatton of defendant. 

Territory v O'Hare. 1 N. D., 30; 44 N. W. 1008 

State V Phelps. 5 S. D.. 480; 59 N. W.. 471 

State V Pancost, (Kent) 5 N. D.. 516; 67 N.W.. 1052 

Cross-examination on questions affecting witness' moral 
standing. 

United States v Wood. 4 D.. 455; 38 N. W.. 59 
Cross-examination to show prejudicial relation to the 

accused. 

State V McGahey, 3 N. D., 293; 55 N. W.. 753 

Not reversible error where a witness is not permitted to 
answer a proper question, but is afterwards allowed to 
do so. 

Territory v Collins, 6 D., 234; 50 N. W.. 122 

State V Hughes, S. D., 66 N. W., 1076 

State V Smith, S. D.. 67 N. W.. 619 

State not compelled to call every eye witness to testify. 

State V McGahey, 3 N. D, 293; 55 N. W . 753 

Plea of gnilty confesses guilt as charged in the indictment, 
and not the least offense thereunder. 

Territory v Miller, 4 D.. 173; 29 N. W., 7 

Remarks of counsel largely in the discretion of the court. 
State V McGahey, 3 N. D., 293; 55 N. W.. 753 
Territory v Ely. 6 D.. 128; 50 N. W.. 623 
City of Yankton v Douglas. S. D., 66 N. W., 92'^ 

Counsel have no right to read law to the jury. 

State V Boughner, 5 S. D., 461; 59 N. W., 73^ 
State V Church, 6 S. D.. 89; 60 N. W.. 148 
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Trial and Prooadu re.— Concluded. 

Bemarks of the court to the jury urging agreement. 

Territory v King. 6 D.. 181; 50 N. W.. 623 

Charge of the court; when charge as a whole is correct 
verdict will not be disturbed even though detached 
portions are incorrect. 

State V Brennan, 2 S. D., 884; 50 N. W.. 625 

United States v Adams. 2 D.. 305; 9 N. W., 718 

It is error of the court to compare credibility of witnesses 
of the prosecution and defense. 

Territory v O'Hare, 1 N. D.. 80; 44 N. W.. 1008 

Reasonable donbt. charge as to. 

State V Serenson, S. D.. 64 N. W., 180 
United States v Adams. 2 D.. 805; 9 N. W., 718 
State V Phelps. 5 S. D., 480; 59 N. W.. 471 
Territory v Bannigan, 1 D., 451; 46 N. W.. 597 

Court may give instructions after jury retires, on Sunday 
same as at other times. 

People V Odell, 1 D., 197; 46 N, W., 601 

Failure of record to show charge. 

Territory v Christensen. 4 D., 410; 81 N. W., 847 

Charge as to eyidence tending to reduce the grade of the 
crime. 

Territory v Gay, 2 D.. 125; 2 N. W., 477 

5. Venue. 

Tenne mast be proven or conviction cannot be sustained. 

State V Bank, 3 S. D., 52; 51 N. W., 780 

Change of TCnue^ afiBdavit must state grounds why an im- 
partial trial cannot be had. 

Territory v Egan. 3 D. , 119; 18 N. W. , 568 

State V Chapman, 1 S. D.. 414; 47 N. W., 411 

State V Rodway, 1 S. D., 575; 47 N. W., 1061 
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Venue.— Concluded. 

An act granting a change of venue is permissive in form 
but should be construed as imperatiye. 

State V Henning, 3 S. D., 492; 54 N. W.. 536 

State V Kent. 4 N. D., 577; 62 N. W., 681 

State V Palmer. 4 S. D., 548; 57 N. W., 490 

Change of venue because of statements in public news- 
papers. 

Territory v Egan, 8 D.. 119; 13 N. W.. 568 

6. Indictment and Information and 
Objections to Tliem. 

Prosecution in the name and by authority of the state. 

State V Hasledahl. 2 N. D., 521; 52 N. W., 315 
State V Kerr, 3 N. D.. 523; 58 N. W., 27 
State V Thompson, 4 S. D., 95; 55 N. W., 725 

Filing new information to correct old. 

State V Hasledahl. 8 N. D., 36; 53 N. W., 430 

A former indictment no ground for abatement. 

State V Bank. 2 S. D.. 538; 51 N. W.. 337 

A plea of former jeopardy properly overruled when a juror 
becomes sick and another is summoned and the trial 
commences anew. 

State v Hasledahl. 2 N. D.. 521; 52 N. W.. 315 

Former jeopardy, plea of. 

State V Bronkol. 5 N. D.. 507; 67 N. W.. 680 
State V Reddington. S D, 66 N. W.. 464 
Territory v King, 6 D., 131; 50 N. W.. 623 
People V Briggs, 1 D., 302; 46 N. W.. 451 

Defendant pleading former conviction only, is not allowed 
to plead " not guilty " after the facts are found against 
him. 

People V Briggs. 1 D., 302; 46 N. W.. 451 
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Indictment and Information and Objections to 

Them.— Concluded. 

Discretionary with the court to allow the plea of '* not guilty" 
to be withdrawn to present motion to set aside indict- 
ment. 

State V VanNice, S. D.. 68 N. W.. 537 

Yariance between indictment and proof. 

State V Fallon, 2 N. D., 510; 52 N. W., 818 

Indictment charging more than one offense bad. 

State V Smith. 2 N. D., 515; 52 N. W., 820 

Names of witnesses before grand jury must be endorsed 
on the indictment. 

State V Church 6 S D.. 89; 60 N. W., 148 

State V Phelps, 5 S. D., 480; 59 N. W., 471 

State V Stephens, 1 S.D. 480; 47N.W.. 646 

Befasal to quash after plea when state does not allow a 
witness to testify whose name was left off the indict- 
ment is not error, 

State V Isaacson, S. D., 65 N. W., 480 

Be^ees of erime^ conviction for lesser crime than charged 
in the indictment, correction of sentence. 

Territory v Conrad, 1 D., 363; 46 N. W., 605 

State V Taylor, S. D., 64 N. W.. 548 

State V Johnson, 3 N. D., 150; 54 N. W., 647 

Usury, indictment of a bank. 

State V Bank, 2 S. D., 588; 51 N. W., 887 
State V Bank, 2 S. D., 568; 51 N. W., 587 

Information for buiiglary, variance in proof. 

State V LaCroix, S. D.. 66 N. W., 944 

7. Evideace* 

€h>Temment maps and charts admissible to show where 
crime was committed'. 

McCall V United States, 1 D.. 820; 46 N. W., 606 

United States v Adams. 2 D.. 806; 9 N. W., 718 
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Evidence.— Concluded. 

Sanity of the defendant, non-expert testimony. 

State V Leehman, 2 S. D., 171; 49 N. W., 3 

Admission of a transcript of the docket of an examining 
magistrate. 

Territory v Jones. 6 D., 85; 60 N. W.. 528 

Receiving copies of docmnents in evidence to show juris 
diction in trial of homicide, 

United States v Beebe. 2 D., 292; 11 N. W., 505 

Hand writings solely for comparison not admissible. 

Territory v O'Hare, 1 N. D., 30; 44 N. W., 1003 

Declarations made at the time of arrest without induce- 
ments or threats are admissible. 

Territory v Egan, 8 D., 119; 13 N. W.. 568 

Statements of deceased made jnst prior to death. 

Territory v Couk, 2 D., 188; 47 N. W.. 395 

Evidence in contempt proceedings may be in the form of 
affidavits. 

State V Mitchell, 3 S. D., 228; 52 N. W., 1052 

Testimony of tlie wife of the defendant in his behalf. 

United States v Crow dog. 3 D., 106; 14 N.W.. 437 

Intoxication not a defense. 

People V O'Dell, 1 D., 197; 46 N. W., 601 

8. Appeals and Other Matters. 

Power of the court to correct errors in a criminal case after 
term time. 

Territory v Christensen, 4 D., 410; 31 N. W.. 847 

Affidayit of jurors cannot be used to impeach verdict. 

Territory v King. 6 D., 181; 50 N. W., 623 

Writ of error will lie in a criminal contempt proceeding. 

State V Knight, 3 S. D.. 609; 54 N. W., 412 
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Appeals and Ottier Matters.— Concluded. 

Rule that errors must be specifically pointed out will be 
relaxed in appeals in capital cases. 

State V Leehman, 2 S. D., 171; 49 N. W., 8 

Conviction will not be set aside upon insufficient evidence, 
if the bill of exceptions does not purport to contain all 
the evidence, the presumption being that other evidence 
was introduced. 

State V Brennan. 2 S. D.. 384; 50 N W., 625 

AppeftU from justices of the peace in criminal Cases on 
questions of law and fact call for new trial. 

City of Yankton v Douglas, S. D., 66 N. W.. 928 

Supreme court will not review testimony given without 
objections. 

Territory v Keys, 5 D., 244; 38 N. W., 440 



CROPS. 

See Landhrd and Tenant, Chattel Mortgage. 

CROSS COMPLAINT. 

See Pleading. 

CROSS EXAMINATION. 

See Witnesses, Trial, Evidence, 

CRUELTY. 

See Divorce. 

CURATIVE LAW. 

See Statutes, 

CUSTODY OF CHILDREN. 

S£e Adoption, Parent and Child^ Divorce, Guardian 



CUSTOM (180) DAMAGES 

CUSTOW. 

See Usage. 

Custom as distinguished from usage. 

Power V Bowdle, 8 N. D., 107; 54 N. W., 404 



DAMAGES. 

A commission salesman when wrongfully discharged can 
recover what he could have made by completing his 
contract, and not the value of monthly services generally. 

Cranmcr v Kohn. S. D., 69 N. W.. 125 

Action on attachment bond, measure of damages. 

Thompson v Webber, 4 D., 240; 29 N. W.. 671 

When a contract is wrongfully terminated by one party, the 
other has two remedies, one to treat it as rescinded 
and sue for value of service, material, etc. furnished, or 
to sue for damages for the breach, but not both; must 
elect. 

Davis V Tubbs, S. D.. 64 N. W . 534 

ConTersion, rule of damages, highest market value. 

Pickert v Rugg, 1 N. D., 280; 46 N. W.. 446 
Thompson v Schaetzel, 6 D., 284; 42 N.W., 765 

Farm lease on shares; measure of damage for breach by 
landlord is value of tenant's share of crop. 

Bowers v Graves & Vinton Co., S. D.. 66 N. W., 931 

Expenditure made in reliance on contract. 

Gleckler v Slavens, 5 S. D., 364; 59 N. W., 323 

Breacli of warranty against liens upon land. 

Cranmer.v Ass'n. 6 S. D., 341; 61 N. W.. 35 

Loaning a public officer securities for the purpose of 
concealing his embezzlement. 

Nelson County v Northcote, 6 D., 878; 43 N. W., 897 
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Damages.— Continued. 

For breaek of eoYenants in deed. 

Bowne v Wolcott. 1 N. D., 415; 48 N. W., 386 

Measure of damages for loss by fire* 

Johnson v Ry., 1 N. D.. 354; 48 N. W., 227 

Measure for breach of warranty in sale of personal 
property. 

Aultman & Co. v Ginn, 1 N. D.. 402; 48 N. W., 836 

Fargo Gas Co. v Fargo Co., 4 N D., 219; 59 N. W , 1066 

Measure for forcible ejectment from land. 

Olson V Huntamer, 6 S. D.. 864; 61 N. W., 479 

Damages for failure to erect a mill. 

Fraley v Bentley. 1 D.. 25; 46 N. W., 506 
Hudson V Archer, S. D.. 68 N. W.. 541 

Choses in action presumed to be worth face value. 

Holt V Van Eps. 1 D., 206; 46 N. W., 689 

Breach of contract to surrender QOte^ measure, the value 
of the note. 

Cosand v Bunker, 2 S. D., 294; 50 N. W., 84 

Construction of dam and OYCrHow of land. 

Langness v Pettigrew, 5 D., 45; 37 N. W., 758 

Wrongful destruction of growing trees, may sue for value 
or injury to real estate; if the former, the measure is 
market value of trees; if latter, it is the diminished value 
of real estate. 

Bailey v Ry., 3 S. D., 581; 54 N. W.. 596 

Uhe V Ry., 8 S. D., 568; 54 N. W., 601 

A married woman may recover money paid for medical 
attendance in an action for personal injuries. 

Chaoey v City of Fargo. 5 N. D., 178; 64 N. W., 982. 

Damages for failure to purchase land according to con- 
tract. 

Washabaugh v Hall, 4 S. D., 168; 56 N. W., 82 
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Damages.— Continued. 

Jury may, at its option, allow interest on damages for 
wrongful use of land, or for damages to property. 

Hegar v De Groat, 3 N. D., 354; 56 N. W.. 160 

Uhe V Ry., 3 S. D., 563; 54 N. W., 601 

Johnson v N. P. Ry.. 1 N. D., 854; 48 N. W., 227 

Ell V N. P. Ry.. 1 N. D., 386; 48 N. W , 222 

Malicious proseention, matters merely tending to aggre- 
vate the resulting damages need not be pleaded. 

Jackson v Bell, 5 S. D., 257; 58 N. W.. 671 

Error to instruct jury to take into consideration injury to 
mental powers in suit for personal injuries, when no 
such claim has been made. 

Comaskey v N. P. Ry., 3 N. D., 276; 55 N. W., 732 

Verdict will not be disturbed as excesslYe when evidence 
was conflicting. 

Pielke v Ry., 6 D., 444; 48 N. W., 818 

Personal injuries, excessive damages. 

Larson v City, 3 D., 307; 19 N. W., 414 

Exemplary damages not recoverable against a city. 

Larson v City, (Supra.) 

Exemplary damages may be recovered in the recovery of 
specific personal property. 

Holt v Van Eps, 1 D., 206; 46 N. W., 689 

Exclamations and expressions of pain at time of injury 
may be proven. 

Bennett v Ry., 2 N. D., 112; 49 N. W., 408 

Sanders v Reister. 1 D., 151; 46 N. W., 680 

Land sale; contract that the grantor is to retain all pay- 
ments made, not void. 

Barnes v Clement, S. D., 66 N. W., 810 

Party may recover damages from an attorney and his client 
for malicious conduct. 

Bauder v Schamber. S. D., 68 N. W.. 227 
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Damages.— Concluded. 

Commissions for sale of farm machinery payable in notes, 
measure is the value of the notes selected. 

Brown v McCaul. 6 S. D., 16; 60 N. W., 151 

Recovery on county treasurer's bond will include the 20 
per cent, penalty against the sureties as well as princi- 
pal. 

Jerauld Co. v Williams, S. D., 68 N. W., 905 

Statntory penalty* 

Kirby v Tel. Co . 4 S. D.. 468; 67 N. W., 202 
Kirby v Tel. Co., 6 S. D.. 1; 60 N. W., 152 

Damages for use of land^ allowance of interest on is 
optional. 

Hegar v DeGroat, 8 N. D., 854; 56 N. W., 150 

Ejeetment^ attorneys fees not an element of damages. 

Hegar v De Groat, (Supra.) 

Claim and delivery^ may recover for the use of the per- 
sonal property wrongfully detained. 

Northrup v Cross. 2 N. D., 438; 51 N. W., 718 

DEATH BY WRONGFUL ACT. 

Instantaneous death ; right of action is in the widow first, 
not in the administrator. 

fielding v Ry., 3 S. D., 369; 58 N. W.. 750 

Action by father for death of son; under Sec. 5499, can 
recover only for pecuniary loss. 

Smith v Ry., 6 S. D., 588; 62 N. W., 967 
DEBTOR. 

See Arrest in Civil Cases, Creditors Bill. 

Discharge from arrest under Sec. 5547, Comp. laws. 

Nat. Bank v Rayman. 6 D., 402; 48 N. W., 705 

May prefer creditors* — See Assignment for Benefit of 
Creditors. 



DECEIT (184) DEED OF CONVEYANCE 

DECEIT. 

See Fraud, 

Must not only have believed but acted upon the representa- 
tion to entitle a recovery of damages. 

First Nat. Bank v North. 2 S. D., 480; 51 N. W., 96 

Measure of damages is the difference between the actual 
value and the value as represented. 

Fargo Coke Co. v Electric Co.. 4 N.D., 219; 59 N. W.. 1066 
DECLARATIONS AND ADMISSIONS. 

See Evidence. 

DEDICATION. 

Contract to Dedicate land to city for park; conditions. 

Kidd v McGinnis. 1 N. D., 831; 48 N. W., 221 

Dedication to city for street. 

Sweatman v City of Deadwood, S. D.. 69 N. W., 582 

Use of land for a number of years by a city for a street 
with knowledge of the owner, dedication will be implied. 

Mason v Sioux Falls» 2 S. D., 640; 51 N. W.. 770 
DECREE. 

See Judgment. 

DEED OF CONVEYANCE. 

See Covenants, Acknowledgements. 

Title acquired by an unrecorded deed is superior to that 
obtained by a purchaser at execution sale levied after 
the deed was executed. 

Roblin V Palmer. S. D., 67 N. W., 949 

Bateman v Backus, 4 D. 438; 84 N. W., 66 

Becitals as to consideration are not conclusive. 

Fraley v Bentley. 1 D.. 25; 46 N. W., 506 
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Deed of Conveyance.— Continued. 

Wkat eonstitntes a deed; conditions. 

Evenson v Webster. 3 S. D.. 382; 53 N. W., 747 

OoBYeyanoe by offleers of corporation, metes and bounds. 
Novotony v Danforth, S. D.. 68 N. W.. 749 

Grantee receiving deed in which it is stated that he assumes 
amortgra^e debt is liable for deficiency judgment. 

Connor v Bank. S. D., 64 N. W., 519 

Grantee not personally liable for mortgage debt. 

Granger v Roll. 6 S. D., 611; 62 N. W., 970 

Acknowledgment^ sufficient form. 

Wilson V Russell, 4 D.. 376; 31 N. W., 645 

Defectively acknowledged deed good between the parties. 

Banbury v Sherin, 4 S. D., 88; 55 N. W.. 723 

Effect of a reservation. 

Dustin V Ry., 2 N. D., 46; 49 N. W., 426 

Deed of county judge to town site lot is presumptively 
but not conclusively valid. 

Goldberg v Kidd, 5 S. D.. 169; 58 N. W., 574 

Deed with separate agnreement to re-convey, effect de- 
pends on intention. 

Devore v Woodruflf, 1 N. D., 143; 45 N. W.. 701 

Reformation of deed. 

MacVeagh v Burns, 2 S. D.. 83; 48 N. W., 835 

Deed with contract or bond back. 

Morris v Nyswanger, 5 S. D., 307; 58 N. W., 800 

Purchaser under quit claim deed takes with notice of prior 
equities. 

Parker v Randolph, 5 S. D.. 549; 59 N. W., 722 

Hill v Building Co., S. D., 60 k. W., 752 



DEED OF CONVEYANCE (186) DEPOSITION 

Deed of Conveyance.— Concluded. 

Deed absolute on its face, whether a mortgage is a question 
of fact. 

Jasper v Hazen4 N. D.. 1; 58 N. W., 454 

McKenna v Whittaker, S. D , 69 N. W.. 587 

Sheriff's deed under foreclosure. 

Hannah v Chase, 4 N. D.. 851; 61 N. W.. 18 
Wilson V Russell. 4 D , 376; 31 N. W., 646 
Hodgdon v Davis, 6 D., 21; 50 N. W., 478 



DE FACTO OFFICERS. 

See Officers. 

DEFAULT. 

See Pleadings Judgment. 

DEFINITIONS. 

See Words and Phrases. 

DEMURRER. 

See Pleading. 

DEPOSITION. 

When a witness is present in court his deposition cannot 
be read, except for impeachment. 

Moline Plow Co. v Gilbert. 3 D., 289; 15 N. W., 1 

Notice should state the name of each witness to be exam- 
ined. 

Ashe V Beasley. N. D.. 69 N. W.. 188 

Notice that deposition will be taken between 9 a.m. and 5 
p.m., sufficiently. specific. 

J. I. Case Thresh. Mach. Co. v Pedereon, 
8S. D., 140; 60 N. W., 747 



DEPOSITION (187) DESCENT 

" "''"■  ■- ■»■■■  I ,   ■■■^ _ ,  

Deposition.— Concluded. 

General objection that no foundation was laid for the intro- 
daction of the deposition is too broad, and will not 
cover the objection that it does not show why the de-^ 
ponents were not called as witnesses. 

First Nat. Bank v Sherman, S. D., 70 N. W., 647 

The one daj for preparation is waived by the adverse 
party appearing and cross-examining. 

Bern V Bern, 4 S. D.. 138; 55 N. W.. 1102 

Endorsing date of receiving on the envelope is a sufficient 
filing by the clerk. 

Stone V Crow, 2 S. D., 525; 51 N. W., 885 

Adverse party cannot object becaiXs^ of non-payment of ftes 
for taking. 

Stone V Crow, (Supra.) 

A notice is sufficient without stating street and number of 
the notary's office taking it, unless prejudice is shown. 

Moore v Booker. 4 N. D.. 543; 62 N. W., 607 

Certificate need not state that notary is not related or 
interested. 

Moore v Booker, (Supra. ) 



DEPUTY. 

See Officers. 

DESCENT. 

Heirship of an adopted child is established by order of the 
court in the adoption proceedings and he cannot be- 
deprived of his right to property by will or fraudulent 
transfer. 

Quinn V Quinn. 5 S. D.. 328; 58 N. W., 80^ 

Liability of heirs on covenant of ancestor. 

Woods V Ely. S. D.. 64 N. W., 531 

Heirs may bring suit when the administrator refuses. 
Trotter v Mutual Reserve Assn., S. D., 70 N. W., 84 



DISBARMENT (188) DIVORCE 

DISBARMENT. 

See Attorneys. 

DISORDERLY HOUSE. 

What constitutes the offense, evidence of general reputation. 
Territory v Stone. 2 D., 165; 4 N. W., 697 
Territory v Chartrand, 1 D.. 879; 46 N. W., 583 

DISTRICT ATTORNEYS- 

See State's Attorney. 

Pepnty State's Attorney may be under 25 years of age. 

State V Phelps, 5 S. D.. 480; 59 N. W.. 471 

Commissioners cannot ehan^e salary after he has qualified. 

Polk V County, 5 D.. 129; 87 N. W., 93 

An attorney not a resident of the state may assist the prose- 
cuting attorney at his request. 

State V Kent. 4 N. D., 577; 62 N. W., 631 

XaiT allowing commissioners to fix salary unconstitutional. 
Doherty v Ransom County, 5 N. D., 1; 68 N. W., 148 

DIVORCE. 

Articles of separation obtained by fraud will be disre- 
garded. 

Bueter v Bueter, 1 S. D.. 94; 45 N. W., 208 

Fraud in obtaining service of summons vitiates the decree. 

Beach v Beach, 6 D., 371; 43 N. W.. 701 
Yorke v Yorke. 3N. D., 848; 55 N.W., 1095 

Allowance for Attorney fees and necessaries. 

Bueter v Bueter, 1 S. D., 94; 45 N. W., 208 

Temporary alimony will be denied when marriage is 
denied. 

Bardin v Bardin, 4 S. D.. 805; 56 N. W., 1069 
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Divorce.— Concluded. 

Allowance of alimony, order may be modiJIei!. 

Grant v Grant, 5 S. D.. 1; 67 N. W.. 948 
Grant v Grant. 5 S. D., 17; 57 N. W., 1130 
Vert V Vert. 3 S. D., 619; 54 N. W., 655 
Williams v Williams. 6 S. D., 284; 61 N. W., 38 
Greenleaf v Greenleaf, 6 S. D., 348; 61 N. W.. 4^ 
Allison V Allison, 5 S. D., 216; 58 N. W.. 563 
Pollock V Pollock, S. D. , 64 N. W. , 165 
Pollock V Pollock, S. D., 68 N. W., 176 

Defendant must be personally served with an order to pay 
alimony before he can be held for contempt or the- 
action dismissed. 

Scott V Scott, S. D., 68 N. W., 194 

Daoger from bodily harm question for trial court. 

PoHock V Pollock, S. D.. 68 N. W., 17^ 

When decree is silent on the question, the homestead will 
remain in possession of party holding the legal title 
discharged of all homestead. claims. 

Rosholt V Mehus. 8 N. D., 513; 57 N. W., 78a 

Brady v Kreuger, S. D., 66 N. W., 1088 

Cruelty is not condoned by subsequent co-habitation, with- 
out an express agreement to do so, and such agreement 
is revoked by subsequent cruelty. 

Taylor v Taylor, 5 N. D., 58; 68 N. W., 893 

Seenrlty for payment of alimony. 

Pollock V Pollock, S. D., 68 N. W., 176^ 

Sait may be maintained for separate maintenance. 

Milliron v Milliron, S. D., 68 N. W., 286 
Bueter v Bueter, 1 S. D.. 94; 45 N. W., 208 
Bauer V Bauw. 2 N. D.. 108; 49 N. W., 41^ 

Befanit by defendant's attorney withdrawing: answer 
without defendant's consent may be set aside. 

Nicbells v Nichells. 5 N. D., 125; 64 N! W., 7i 



DOMICILE (190) Ejbcteent & actions. Etc. 

DOMICILE. 

Dwelling must be maintained in the state during absence 
to prevent service by publication. 

Pech Mfg. Co. V Groves, 6 S. D., 504; 62 N. W.. 109 

Change of; temporary absence to send children to school 
not a change. 

Gardner v Board of Education, 5 D., 259; 38 N. W., 433 

DRAFT. 

See Negotiable Instruments. 

DRAINAGE. 

Drainage commission law of North Dakota constitutional. 
Martin v Tyler, 4 N. D.. 278; 60 N. W.. 892 

DURESS. 

What constitutes duress, charge of court as to. 

McCormick v Volsack, 4 S. I)., 67; 55 N. W., 145 

Articles of separation obtained by threats will be set aside. 

Bueter v Bueter, IS. D., 94; 45 N- W., 208 

EJECTMENT AND ACTIONS TO DETER- 
MINE CONFLICTING CLAIMS 
TO REAL PROPERTY. 

See Quieting Title, 

dommon law action of ejectment does not exist under the 
code. 

Wood V Conrad, 2 S. D.. 405; 50 N. W., 903. (Dictum.) 

Complaint^ what allegations are sufficient; form of action. 
Clark V Darlington, S. D., 63 N. W., 771 
Brady v Kreuger. S. D.. 66 N. W., 1083 
Hegar v DeGroat, 8 N. D., 354; 56 N. W.. 150 
Carpenter v Ingalls, 3 S. D., 49; 51 N. W. 948 
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Ejectment.— Continued. 

Complatntf what allegations are soffldent, etc.— Concluded. 

Po^er V Bowdle, 8 N. D.. 107; 54 N. W., 404 
Lewis V Ry,. 5 S. D., 148; 58 N. W.. 580 
Nation v Cameron, 2 D., 347; 11 N. W.. 525 
O'Neil V Tyler, 3 N. D., 47; 53 N. W., 434 
Axiom Min. Co. v Little, 6 S. D., 488; 61 N. W.. 441 

Equitable defense may be set up. 

Sussenbach v Bank. 5 D., 477; 41 N. W., 662 
Goldberg v Kidd. 5 S. D., 169; 58 N. W., 574 

Mere liens cannot be determined in this action. 

Power V Bowdle, (Supra. ) 

Judgment against one in his individual capacity will not 
prevent his claiming the property as a trustee. 

Sonenberg v Steinbach, S. D., 70 N. W., 655 

A Pre-emptioner cannot bring action to quiet title before 
issuing of the patent. 

Van Tongeran v Heffernan, 5 D., 180; 88 N. W., 52 
Plainti£f must recoYer on the strengrtli of his own title, 

not the weakness of the defense. 

Evenson v Webster. 5 S. D., 266; 58 N. W., 669 

Grantor mnst be joined as party plaintiff in a suit for the 
recovery of land transferred while in the possession of 
another. 

Heger v DeGroat, 8 N.D.. 854; 56 N. W., 150 

Complaint stating that defendant has, or claims to have, 
some interest is sufficient to require defendant to 
defend. 

Southard v Smith. S. D., 66 N. W.. 816 

Carpenter v Ingalls, 8 S. D., 49; 51 N. W., 948 

Rust Owen L. Co. v Fitch, 8 S. D., 213; 52 N.W., 879 

Bents, profits and damages recovered. 

Hegar v DeGroat, (Supra.) 



192 EJEC5TMENT AND ACTIONS TO DETERMINE. 

Ejectment.— Continued. 

Landlord may reeoyer damages for injury although land 
is in possession of a tenant. 

Arneson v Spawn, 2 S. D.. 269; 49 N. W., 1066 

Attorney's fees not recoverable as part of the damages. 

Hegar v DeGroat. (Supra. ) 
Kreuger v Schultz, N. D.. 70 N. W.. 269 

Pernuinent improyements allowed as a counter claim. 
. Ulig V Garrison, 2 D,, 99; 2 N. W., 268 
Dustan v N. P. Ry., 2 N. D., 46; 49 N. W., 426 
Hawke V Deffenback, 4 D.. 20; 22 N. W.. 480 
Pierce v Sparks. 4 D.. 1; 22 N. W., 491 

Appointment of a receiver to take possession during pend- 
ency of action. 

Grandin v LaBar, 3 N. D., 446; 57 N. W.. 241 

Bond for deed does not give color of title. 

Seymour v Cleveland, S. D., 68 N. W., 171 

Color of title permitting recovery of taxes and improve- 
ments. 

Wood V .Conrad. 2 S. D.. 384; 50 N. W., 95 

Hawke v Deffenbach, ( Supra. ) 

Color of title under a quit claim deed. 

Parker V Randolph. 5 S. D.. 549; 59 N. W.. 722 

Color of title, purchaser from an Indian takes with notice 
• of disability of Indian to convey. 

Taylor v Brown, 5 D., 335; 40 N. W.. 525 

State courts have ao power to (determine adverse cUums to 
pnblic lands while the title is in the United States. 

 Grandin v LaBar, 8 N. D., 446; 57 N. W . 241 

Van Tongeran v Heffemaa, 5D., 180; 88N.W., 5% 

Forbes v DriscoH, 4 D. . 886; 31 N. W. , 681 



ejbgtmbnt ft Actions, Etc. (193) ELECTIONS 

Ejectment.— Concl ucled . 

Plaintiff cannot dismiss tlie aetion when the answer sets 
up title and asks to have title quietted in defendant. 

Axiom Mining Co. v Little, 6 S. D., 438; 61 N. W.. 440 

Preliminary^ mlindatory injunction removing defendant 
frdm the premises during pendency of the action. 

Cole V Cady. 2 D., 29; 3 N. W.. 322 

Catholicon H. S. Co. v Ferguson, S. D., 64 N. W., 539 

Adverse claims to mining property* 

Mars V Ore Fino Mining Co. . S. D. . 65 N. W. . 19 

Piartner, being a tenant in common, may recover posses- 
sion of the whole of the firm real estate as against one 
holding without title. 

Brady v Kreuger. S. D.. 66 N. W.. 1083 

Instrument invalid upon its face is not a cloud on the title. 
Grant County v Investment Co., 3 S. D., 390; 53N.W., 746 



ELECTIONS. 

Registration of voters. 

Farren v Commissioners, 5 D. , 36; 37 N. W. , 756 

State eanyassing board. Authority to adjourn. 

Woods V Sheldon, S. D. , 69 N. W. . 602 

Coonty eanyassing board under laws, S. D. , 1890. Duty 

ministerial not judicial; no power to hear evidence. 

Smith v Lawrence, 2 S. D., 185; 49 N. W., 7 

Xandamns will lie to compel board to complete canvass. 

Smith V Lawrence, ( Supra. ) 

Mandianiiia will lie to compel municipal corporation to call 
an election. 

State V Young, 6 S. D. , 406; 61 N. W. , 165 



ELECTIONS (194) • EMBEZZLEMENT 

Elections.— Concluded. 

Notice of contest. Time of giving. Contents. 

Bowler v Eisenhood. IS. D., 577; 48 N. W., 136 
Batterton v Fuller, 6 S. D.. 257; 60 N. W.. 1071 

Election for location of connty seat. 

State V Langlie. 5 N. D., 594; 67 N. W., 958 

Certificate of nomination for State officers must contain 
residence and business addresses. 

Lucas V Ringsrud, 3 S. D.. 355; 53 N. W:, 426 

A provision of the constitution is carried by a majority 
of the vote cast upon the question of its adoption. Not 
necessary to have majority of all votes cast for governor. 

State v Barnes. 3 N. D.. 319; 55 N W., 888 

Xame written on a ballot beneath .the erased name of op- 
posing condidate cannot be counted. 

Parmley v Healey, S. D. . 64 N. W. . 186 

Four metliods of marking a ticket. The efiect of placing 
cross on different portions of the ticket. Erasures. 

Vallier v Brakke. S. D. . 64 N. W. . 180 

McKittrick v Pardee, S. D., 65 N. W.. 23 

LeClaire v Wells, S. D. , 64 N. W. . 519 

Election of supreme and circuit judges^ term of. 

State V Gardiner, 3 S. D., 553; 54 N. W., 606 

EMBEZZLEMENT. 

Partner cannot be charged with embezzlement of partner- 
ship property. 

State V Reddick, 2 S. D., 124; 48 N. W., 846 
Of funds by post-master, what documents admissible in 

^Vln6Df^6 I 

U. S. V Adams, 2 D., 305; 9 N. W., 718 

Weight and sufficiency of CTidence in trial for embezzle^ 
ment of grain. 

State V Hasledahl, 3 N. D., 86; 53 N. W.. 43(1 



EMBEZZLEMENT (196) EMINENT DOMAIN 

Embezzlennent.-' Concluded. 

What eonstitntes embezzlement. 

State V Taylor, S. D., 64 N. W., 548 

State treasurer embezzling state funds cannot be con- 
victed under sections 6796 or 6797, Comp. L. 

State V Taylor, S. D., 64 N. W., 548 

Intention to replace property no defense unless done 
before the indictment. 

State V Serenson, S. D., 64 N. W., 130 

Record of an instrament admissible when the original 
cannot be produced. 

State V Serenson, ( Supra. ) 

Necessary to allege ownership of the property embezzled. 
State V Collins. 4 N. D., 433; 61 N. W.. 467 



EMINENT DOMAIN. 

ropriation of land for railway^ commissioners not 
bound by technical rules of evidence; may seek infor- 
mation in any manner they choose. 

St. P. Ry. V Covell. 2 D., 483; 11 N. W., 106 

Estoppel raised by instituting condemnation proceedings. 
N. P. Ry. V Jackman, 6 D.. 236; 50 N. W., 123 

Paying or securing compensation before taking; ditch order 
drawn on county treasurer, not sufficient. 

Martin v Tyler, 4 N D., 278; 60 N. W., 392 

One having relied upon a statute in a proceeding to condemn 
land, is estopped to claim it unconstitutional. 

Minneapolis Ry. v Nester, 3 N. D., 480; 57 N. W., 510 

Statutes eonstmed strictly. 

Lewis V Ry., 5 S. D., 148; 58 N. W.. 580 

Town of Wayne v Caldwell, 1 S. D., 483; 47 N. W.. 547 



EMINENT DOMAIN (196) EQUALIZATION BOARD 

Eminent Domain.— Concluded. 

Law of 1891 requiring that damages be assessed by a jury 
does not apply to townships and other quasi corpor- 
ations laying out roads. 

Town of Dell Rapids v Irving, S. D.. 64 N. W., 149 

When board of supervisors may order seetion line opened 
as a road, 

Keen v Board of Supervisors, S. D. 67 N. W.. 623 

Wells V Pennington County. 2 S. D, 1; 48N. W.. 305 

Laying street across a railway. 

Winona Ry. v Watertown. 4 S. D., 323; 56 N. W.. 1077 

Railway condemnation proceedings. 

Bigelow V Draper, N. D., 69 N. W.. 570 

Power belongs to legislature and may be delegated to 
municipalities or other public agents. 

Winona Ry. v Watertown, 4 S. D., 323; 56 N. W.. 1077 

Property already devoted to pnblic use may be appropriated 
where the new use will not interfere with the former 
use. 

Winona Ry. v Watertown, 4 S. D., 328; 56 N. W.. 1077 

Land owner not estopped to bring action of ejectment if 
the proceedings were without jurisdiction. 

Lewis V Ry.. 5S. D.. 148; 58 N. W.. 580 

Proceeding must be in writing. 
Lewis V Ry. , ( Supra. ) 
Town of Wayne v Caldwell, 1 S. D., 488; 47 N. W., 547 

No presumption in favor of jurisdiction; it must affirm- 
atively appear. 

Lewis v Ry. , ( Supra. ) 



EQUALIZATION BOARD. 

See Counties, Municipal Corporations y Taxation. 
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EQUITY. 

When equitable Jurisdiction will attach to prevent a 
multiplicity of suits. 

Bode V Invest. Co., 6 D., 499; 42 N. W., 658 

Correction of a description in deed* 

MacVeagh v Burns, 2 S. D.. 88; 48 N. W., 885 

In absence of fraud a written contract dissolving a partner- 
ship will not be set aside because one of the parties did 
not know its contents at time of signing. 

Little v Little, 2 N. D.. 175; 49 N. W., 736 

Proceedings supplementary to execution. 

South Bend Toy Co. v Ins. Co., 4 S. D.. 173; 56 N. W.. 98 

Action against trustee to recover trust propM'ty. 

Jasper v Hazen. 1 N. D., 75; 44 N. W.. 1018 

Complaint to set aside deed must describe the deed with 
certainty and name the grantee. 

Nation v Cameron. 2 D., 847; 11 N. W.. 525 

City may invoke a court of equity to prohibit a nuisance. 
City of Huron v Bank of Volga. S. D.. 66 N. W.. 815 

When jurisdiction is once acquired a court of equity 
will retain it until justice is done all parties. 

Probert v McDonald, 2 S. D., 495; 51 N. W., 212 

Action by Junior mortgagee to cancel prior mortgage. 

Rosenbaum v Foss, 4 S. D., 184; 66 N. W., 114 

Suit by apparent owner to enjoin sheriff from selling land 
on judgment against the plaintiff's grantor. 

Probert v McDonald. 2 S. D., 495; 51 N. W., 212 

Court will restore the record of a mortgage cancelled by 
mistake when the rights of innocent persons have not 
intervened. 

Upton V Hugos, S. D., 64 N. W., 523 

Answers by jury to interrogatories in conflict with undis- 
puted lestioaoay should be disr^arded. 

Upton V Hugos, ( Supra. ' 
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Equity. — Concluded. 

When interrogatories have been submitted it will be 
presumed the decree was based on the answers. 

Engle V Yorks. S. D. , 64 N. W. . 132 

A bank cannot restrain the collection of a tax against its 
stock, which has been listed in name of individual 
owners. 

N. W. Loan Co. v Mugli, S. D.. 65 N. W.. 442 

Accounting, action for. 

Anderson v Chilson, S. D., 65 N. W., 435 

Suit to compel surrender of a warrant and the cancellation 
of a judgment. 

Fall River Co. v Bank, S. D.. 67 N. W., 617 

Reformation of a deed. 

MacVeagh v Burns, 2 S. D.. 88; 48 N. W.. 835 

Resident tax payer may restrain illegal remOTal of a school 

house. 

Graves v School, 2 S. D., 414; 50 N. W., 904 

Injunction restraining collection of tax. 

Frost V Flyck, 1 D.. 131; 46 N. W.,-508 
Avant V Flynn, 2 S. D., 153; 49 N. W.. 15 

Injunction against illegal assessment of bank stock. 

McComb V Lake County, S. D., 70 N. W., 652 



ERROR, WRIT OF. 

Criminal contempt proceedings are properly carried to 
the supreme court on writ of error 

State V Knight, 3 S. D., 509; 54 N. W., 412 

State V Markuson. 5 N. D., 147; 64 N. W.. 984 

State V Sweetland. 3 S. D., 503; 54 N. W., 415 

Contempt proceedings will not be lightly reviewed. 

State V Knight, 3 S. D.. 509; 54 N. W., 412 
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Error, Writ of.— Concluded. 

Errors affecting the substantial rigrhts of the defend- 
ant will be reviewed. 

State V Reddington. S. D.. 64 N. W.. 170 

Assignments of error must be specific. 

State V Chapman, IS. D.. 414; 47 N. W.. 411 
Territory v Stone, 2 D., 155, 4 N. W.. 697 

Record must contain all the evidence or it will not be re- 
viewed 

State V Brennan. 2 S. D., 384; 50 N. W., 625 

Certificate of the judge. 

Territory v Stone. 2 D . 155; 4 N. W., 697 

Procedure in error, correction of sentence, directing judg- 
ment below. 

Territory v Conrad, 1 D , 363; 46 N. W., 605 

Modiflcatiou of sentence by reducing term of imprison- 
ment. 

State V Taylor. S. D., 64 N. W., 548 



ERASURE. 

See Alteration of Instruments. 

ESCROW. 

Agent may hold between his principal and purchaser of real 
estate. 

McLaughlin v Wheeler. 1 S. D., 497; 47 N. W. 816 

Delivery of the escrow by the custodian before the fulfill- 
ment of the conditions imposed. 

Holt V Colton, 4 D., 67; 22 N. W., 495 

ESTOPPEL. 

By aet of agent; statement made by mistake as to amount 
dne for lumber on a building. 

Gull River Lumber Co. v Keefe, 6 D.. 160; 41 N. W., 7' 
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Estoi>peI.— Canttnuod. 

Con^emnin^ land and paying money into a court is an es- 
toppel to set up that defendant had no ri^ht to it. 

N. P. Railway v Jackman, 6 D., 236; 50 N. W.. 123 

Mortg^AIT^i' i^ estjOpped to set up an after acquired title 
as against the mortgagee. 

Yerkes v Hadley, 5 D., 824; 40 N. W., 340 

Sheriff is estopped to deny that goods set out in bis attach- 
ment return were not in his possession. 

Griswold v Sundback. 4 S. D.. 441; 57 N. W., 339 

#ne OOntraetlni^ with corporation estopped to deny exis- 
tence. 

School District v Anderson, 6 D., 145; 41 N. W., 406 

Building Ass'n v Chamberlain, 4 S D., 271; 56 N.W., 897 

Wright V Lee. 2 S. D., 596; 51 N. W.. 706 

Washburn Mill Co. v Bartlett, 3 N.D.. 188; 54N.W..544 

Defendant having set Hp a former judgment as a bar is 
estopped to deny its validity. 

J. I. Case Co. v Pederson. 6 S. D., 140; 60 N. W.. 747 

Acknowledgment of a Judgment by one not served with 
summons 

Williams v Ncth. 4 D., 860; 31 N. W.. 630 

PijBildllig an estoppel. 

Parliman v Yonng. 2 D., 175; 4 N. W . 711 

A man encouraging an act to be done cannot afterward 
exercise bis legal right in opposition, to the prejudice of 
the opposite party. 

Tolerton & Stetson Co. v Casperson, S. D., 68 N. W., 908 

Eickelberger v Soper, 1 S. D., 563; 47 N. W.. 953 

An execution defendant telling his debtor to pay the 
money to the officer is estopped from afterward claim- 
ing the money. 

Bedford v Kissick, S. D., 67 N. W., 609 
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Estoppal.— Continued. 

Lui4 owner may be estopped by acquiesence to den^ the 
right of another to maintain a ditch across his land. 

Scott V Toomey, S. D.. 67 N. W.. 888 

Ob« carrying on ba&iness in name of another is estopped 
to claim ownership of goods as against creditors oi the 
other. 

Peabody v Lloyd's Bankers, N. D.. 68 N. W.. 92 

A gheriir collectittf^ mon^y on execution is estopped to set 
up its invalidity in a suit to recover the money. 

Bostwick V Benedict, 4 S. D., 414; 67 N. W., 78 

One liaviag relied upon a statute in condemnatien pro- 
ceeding^^ is afterward estopped to claim it unconstitu- 
tional. 

Minneapolis Ry. Co. v Nester. 3 N. D.. 480; 57 N. W., 510 

Estoppel by contract to not maSke farther claim of interest 
in an estate. 

Evenson v Webster, « S. D., 882; 53 N. W., 747 

Continued use of machinery after discovery of failure of 
warranty will not estop to Set up the failure. 

Min. Thresher Co. v Hanson. 3 N. D. 81; 54 N. W., 311 
City not estopped from recovering waterworks which 

have been illegally sold by the fact that it has not tendered 
back the money received. 

Huron Waterworks v City. S. B.. 62 N. W., 975 

Estoppel to recover ground dedicated for street. 

Sweatman v Deadwood, S. T>., 69 N. W., 582 

City marshal not estopped to collect full pay by having 
presented a bill for a less amount. 

O'Hare v Town of Park River, 1 N.D., 279; 47 N.W., 380 

Pnrcliaser of a machine estopped by use to set up war- 
ranty. 

J. I. Case Co. v Vainum, 4 D. 92; 23 N. W., 568 
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Estoppel.— Concluded. 

Judgment against a man as an individual is not an estoppel 
against him as a trustee. 

Sonnenberg v Steinbach, S. D., 70 N. W., 655 

Ratiflcation by a corporation paying interest upon bonds; 
estopped to deny validity. 

Coler V Rhoda Tp.. 6 S. D., 640; 68 N. W.. 158 

Brown v Bon Homme Co., 1 S. D. 216; 46 N. W., 178 

Contra see Cap. Bk., St. P., v School, 
1 N. D.. 479; 48 N. W.. 363 

Goose River Bk. v Tp., 1 N. D., 26; 44 N. W., 1002 

Farmers' Bk. v School, 6 D., 255; 42 N.W., 767 

Want of authority in a national bank to purchase a note 

cannot be set up as a defense by the maker. 

First Nat. Bk. v Smith, S. D., 65 N. W., 437 

One dealing with a foreigrn corporation is estopped to 
set up that it has not filed articles of incorporation. 

Washburn Mill Co. v Bartlett. 3 N. D.. 138; 54 N. W., 544 

Must an estoppel be pleaded in the answer in all cases? 

Parliman v Young, 2 D.. 175; 4 N. W.. 139 



EVIDENCE. 

1. Judicial Notice. 
3. Documentary. 

3. Parolto Vary Written. 

4. Presumptions. 

5. Declarations and Admissions. 

6. Opinion Evidence. 

7. Best and Secondary Evidence. 

7. Errors in Admitting; and Excluding^. 

1 . Judicial Notice. 

Courts will take judicial notice that lager beer is intoxica- 
ting. 

State v Church. 6 S. D . 89; 60 N. W., 143 
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Judicial Notice.— Concluded. 

When two laws were approTed on the same daj the court 
will examine the rolls and take judicial notice as to 
what they show. 

Somers v State. 5 S. D.. 821; 58 N. W., 804 

The court will take judicial notice of pleadings and papers 
in a case. It is not necessary to introduce them in 
evidence. 

Searles v Knapp, 6 S. D., 825; 58 N. W., 807 

Court will not take judicial notice of the record in another 
ease. 

Grace v Ballon, 4 S. D.. 883; 56 N. W., 1075 

Will not take judicial notice of the location of a town. 

State V Bank, 3 S. D., 52; 51 N. W., 780 

Will take judicial. notice that certain lands are within the 
Indian country. 

United States v Beebe, 2 D., 292; 11 N. W., 505 

Kreuger v Schulti, N. D., 70 N. W., 269 

French v Lancaster. 2 D.. 276; 9 N. W., 716 

Will not take judicial notice that Edward H. and E. H. 
are the same. 

Andrews v Wynn, 4 S. D., 40; 54 N. W., 1047 

Vickery v Burton. N. D., 69 N. W., 193 

GoYemment abbreyiations in the description of land such 
as N. W. 4 and N. E. 4. 

Power V Bowdle, 3 N. D. 107; 54 N. W., 404 

Supreme court will take judicial notice of the jurisdiction 
and existence of lower courts. 

Nelson v Ladd. 4 S. D.. 1; 54 N. W., 809 



2. Documentary. 

Diaj^ams of places are admissible when proper foundation 
has been laid. 

Territory v Egan, 8 D.. 119; 18 N. W., "'^'^ 
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Documentary.— Continued. 

Files of a public office without file mark. 

Coler V School Township. 6 S. D., 640; 68 N. W., 158 

• 

Public diagramSy maps, charts and official publications. 

McCall V U. S., 1 D.. 820; 46 N. W.. 608 
U. S. V Adams. 2 D., 805; 9 N. W., 718 

Records contradicted by parol evidence. 

Lewis V Railway. 5 S. D.. 148; 58 N. W., 580 
Brown v Bon Homme Co., 1 S. D., 216; 46 N.W., 178 
In ce Dance, 2 N. D.. 184; 49 N. W., 788 

Copies of public records are not admissible in evidence in 
absence of statutes. 

Billingsley v Hiles, 6 S. D.. 445; 61 N. W.. 687 

Meyer v School, 4 S. D.. 420; 57 N. W.. 68 ( Dictum ) 

Pleading^S not necessary to be introduced in evidence. 

Searles v Knapp. 5 S D., 825; 68 N. W , 807 

Original superseded answer, verified by defendant, is 
admissible in evidence to prove an admission. 

Gale V Shillock, 4 D., 182; 29 N. W., 661 

An original superseded pleading, verified by an attorney, 
is not admissible. 

Corbett v Clough, S. D.. 65 N. W,, 1074 

(ilarnishnient proceeding in another state. 

Purcell V Ins. Co., 6 N. D., 100; 64 N. W., 943 

Account books, entries in the ordinary course of business. 

Smith V Hawley, S. D., 66 N. W., 942 

Union School Furnishing Co. v Mason, 
8S. D.. 147; 52N. W., 671 

Waldron v Evans, 1 D., 11; 46 N.W., 607 

Secondary evidence is competent only when record evi- 
dence is shown to be unavailable. 

Woodward v Stark. 4 S. D., 588; 57 N. W.. 496 
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Documentary.— Concluded. 

Public record is admissible when the original is shown not 
to be within the control of the party. 

State V Serenson, S. D., 64 N. W., 180 

Party introducing a written instrument cannot afterwards 
object that it was not properly executed. 

Evenson v Webster, 5 S. D.. 266; 58 N. W.. 



Failure of a notary to attach his seal cannot be cured by 
parol proof to show that the oath was in fact taken. 

Hill V Bldg. Co., 6 S. D., 160; 60 N. W., 752 

Defectively acknowledged deed is good between the parties. 
Banbury v Sherin. 4 S. D., 88; 55 N. W., 723 

Market yalae on a certain day not proven by inspection of 
a day book. 

Keith V Haggart, 2 N. D.. 18; 48 N. W., 482 

Deeds acknowledged prior to the Codes of 1877, are 
receivable in evidence without recording. 

Gale V Shillock, 4 D., 182; 29 N. W.. 661 

Offieer's certificate of authentication of copies. 

Billingsley v Hiles, 6 S. D.. 445; 61 N. W., 687 
Meyer v School Dist., 4 S. D., 420; 57 N. W., 68 

Letters received in answer to letters written. 

Armstrong v Advance Threshing Co. , 

5S. D., 12; 57 N. W.. 1131 

3. Parol to Vary Written. 

Receipt or incomplete contract may be explained. 

D. M. Osborne & Co. v Stringham, 
4S. D.,598;57N. W.. 776 

Nat. Register Co. v Pfister, 5 S. D., 143; 58 N. W., 270 

Prairie Township v Haseleu, 3 N. D., 328; 55 N.W.,988 

The relation of signers to a note may be explained. 
Aultman & Co. v Gunderson, 6 S. D., 226; 60 N. W., 85r 
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Parol to Vary Written.— Continued. 

When parol eyidence is admissible to change terms of 
written instruments. 

Jewett V Sundback. 5 S. D., 114; 68 N. W.. 20 

Miller v Way. 5 S. D.. 468; 59 N. W.. 467 

Manufacturer's Furnishing Co. V Kramer, S.D., 64 N.W.,528 

McCormick v Faulkner, S. D, 64 N. W., 163 

Peering Co. v Russell, 5 N. D , 319; 65 N. W., 691 

Kennedy v Falde. 4 D.. 319; 29 N. W., 667 

Edwards Lumber Co.. v Biker, 2 N. D., 289; 50 N.W.,718 

Fraley v Bently. 1 D . 25; 46 N. W., 506 

D. M. Osborne & Co. v Stringham, 
1 S. D., 406; 47 N. W.. 408 

Black Hills Nat. Bank v Kellogg. 
4S. D.. 312; 56 N. W., 1071 

First Nat. Bank v North, 2 S. D.. 480; 51 N. W., 96 

D. M. Osborne Co. v Stringham. 
4S. D., 593; 57 N. W., 776 

When parol evidence is not admissible to change the 

terms of a written instrument. 

Deering & Co. v Russell, 5 N. D.. 319; 55 N. W.. 691 
Knudson v Grand Council, S. D., 63 N. W., 911 
Strunk v Smith, S. D., 66 N. W., 926 
Schmidtz v Min. Co., S. D., 67 N. W., 618 
N. W. Fuel Co. V Bruns, 1 N. D.. 137; 45 N. W., 699 
Dean v Bank, 6 D., 222; 50 N W., 831 
Thompson v McKee. 5 D., 172; 37 N. W.. 367 
Washabaugh v Hall, 4 S. D., 168; 56 N. W., 82 
Hutchinson v Cleary, 3 N. D., 270; 55 N. W,, 729 
Piano Co. V Root, 3 N. D., 165; 54 N. W., 924 
Nat. Ger. Bank v Lang, 2 N. D.. 66; 49 N. W., 414 

Difference between making a parol agreement to make a 
lease, and a parol lease with the further agreement that 
it be put in writing. 

Grigsby v W. U. Tel. Co., 5 S. D., 561; 59 N. W.. 784j 
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Parol to Vary Written.— Concluded. 

drenmstaiices under which a contract was made may be 
explained. 

Pearson v Post. 2 D.. 220; 9 N. W., 684 

That certain persons said an instrument was forged is not 
admissible to show its falsity. 

Knapp V Bank, 5 D., 378; 40 N. W.. 687 

Failure of a notary public to attach seal cannot be cured by 
parol proof. 

Hill V Bldg. Co., 6 S. D., 160; 60 N. W.. 762 

Writing a letter in the name of another person ; not error 
to refuse to allow explanation of reasons. 

Gleckler v Slavens, 5 S. D., 364; 69 N. W., 828 

Contract for sale of land; parol evidence is admissible to 
explain the description when indefinite. 

Farrel v Edwards. S. D., 66 N. W., 812 

Partnership contract; parol evidence is admissible to 
explain that it was not for sale of land. 

Davenport v Buchanan, 6 S. D.. 376; 61 N. W., 47 

Aeconnt stated; where an invoice of lumber was delivered 
to defendant, it is proper for him to show that he never 
accepted it as a contract between them. 

Edwards & McCullough Co. v Baker. 
2N. D.. 289; 50 N W., 718 

Parol evidence is admissible to show that a written instru- 
ment has never been complied with. 

Manufacturing Co. v Kramer. S. D., 64 N. W.. 628 

McCormick Co. v Faulkner. S. D.. 64 N. W., 163 



4. Presumption. 

No presumption that the name Pulaski ]. is the same 
person as described by the initials P. ]. 

Vickery v Burton, N. D., 69 N. W., 193 

Andrews v \yynn, 4 S. D., 40; 64 N W., 1047 
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Presumption.— Conoluctod. 

Presumption as to agent's Atftbority. 

Grigsby v Tel. Co., 5 S. D.. 661; 59 N. W., 784 

l^e presumption is that men are able and willing to pay 
tlieir i^ist debts. 

Kelsey v Welsh. S. D.. 66 N. W.. 890 

Forel^ law presumed to l>e the same as domestic. 

Meuer t Ry. Co.. 5 S D , 56S; S» N. W.. W5 

Alteration in a written instrnmenti presumption is that 
it was made at the time of its execution and question 
should be submitted to the jury. 

Foley-Wadsworth Im. Co. v Solomon, S.D.. TON.W.. 639 

Moddie v Breiland, S. D.. 70 N. W., 637 

5. Declarations and Admldslons. 

A fact admitted in the pleading is not required to be proven. 

Lander v Propper. 6 D.. 64; 50 N. W.. W 
Bauder v Schamber. S. D.. 68.N. W., 227 

The admission of a fact in one defense relieves the plaintiff 
of proving it though it be denied in another defense. 

McLaughlin v Alexander, 2 S. D.. 226: ^^K. W.. 99 

Declarations of agents, how far they bind the principal. 
Short V N. P. El. Co.. 1 N. D., 169; 46 N. W., 706 
LaRue v El Co.. 3 S. D.. 687; 54 N. W., 806 
First Nat. Bk. v North, 6 D., 186; 41 N. W., W6 

Admission of agents, when and how made. 
Wendt V Railway, 4 S. D., 476; 57 N. W.. 326 
Plymouth Co. Bk. v Oilman, 8 S. D.. 170; 52 N. W., 869 

Failure to testify or produce witnesses is not an admission. 
Enos V Ins. Co.. 4 S. D., 689; 67 N. W., 919 

Parties own deelaration and that of his family aie not 
admissible in support of title. 

Stevens v Deering. 6 S. D., 2W; 66 N. W., 789 
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Declaration^ and Admissions.— Concluded. 

Admissions of accused in criminal trial. 

United States v Beebe» 2 D., 292; 11 N. W.. 506 

Party introducing a written iaitrojaemt cannot afterwards 
object that it was not properly executed. 

EvensoD v Webster, 5 S. D., 266; 68 N. W.. 669 

Evidence admitted for one purpose is for all purposes. 

Dielman v Bank, S. D.. 66 N. W.. 311 
Esshom V Hotel Co., S. D., 68 N. W., 229 

Fraudulent statements made to a stranger which have 
never been communicated are not admissible. 

Tootle V Petrie, S. D. . 66 N. W. , 43 

6. Opinion Evidence. 

Evidence as to the cost of rebuilding a wall. 

Hulst V Ass'n.. S. D. 68 N. W., 200 

One who has rendered services can testify as to their value. 
Edwards v Railway Co., 4 D. 549; 83 N. W.. 100 

Post mortem examination^ physician having made may 
testify. 

Territory v Egan. 3 D. 119; 13 N. W.. 568 

Not error to exclude the opinion of a witness that another 
was leigning. 

Enos v Ins. Co., 4 S. D., 639; 57 N. W., 919 

When unable to positively identify the objects a witness 
may state opinion and ground of his belief. 

Smith V Ry. Co.. 3 N. D., 565; 68 N. W.. 345 

Competency of witness as to ralues of property. 

Gleckler v Slavens. 5 S. D., 364; 59 N. W.. 323 
Enos V Ins. Co., 4 S. D.. 639; 57 N. W., 919 
Johnson v Gilmore, 6 S . D. , 277 ; 60 N . W. , 1070 

Miricet raltte on a certain day, not proven by inspection of 
day books. 

K^ith V Haggert, 2 N. D., 18; 48 N W., 43? 
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Opinion Evidence.— Concluded. 

Proof of hand writing, expert testimony. 

Territory v O'Hare, 1 N. D., 80; 44 N. W., 1003 

Talne of attornejrs' services; foreign attorney may testify 
and give his opinion. 

Fry V Ferguson, 6 S. D., 392; 61 N. W., 161 

Expert testimony, opinion of physician. 

Tullis V Rankin, N. D.. 68 N. W.. 187 

Expert testimony is not admissible to show that obstruc- 
tions in the street will frighten horses. 

Ouverson v City. 5 N. D.. 281; 65 N. W.. 676 

^on expert witness may testify in matters not requiring 
special skill. 

Vermillion Well Co. v City. 6 S. D.. 467; 61 N. W.. 802 

Opinion as to damages of trespass on land. 

Webster v White. S. D.. 66 N. W., 1145 

Opinion as to value of personal property, not competent 
unless witness has seen it. 

Aultman v Ferguson, S. D., 66 N. W.. 1081 

7. Best and Secondary Evidence. 

Best evidence in control of the party should be produced. 
Noyes v Belding. 5 S. D.. 608; 59 N. W.. 1069 

Secondary eyidence competent only when record evidence 
is shown to be unavailable. 

Woodward v Stark, 4 S. D., 588; 57 N. W., 496 

When a paper is shown to be in the possession of another 
person outside of the state, secondary evidence is 
admissible. 

Hagaman v Gillis. S. D.. 68 N. W.. 192 

Deceased witness, testimony of. cannot be used between 
different parties on a different issue. 

Smith v Hawley. S. D., 66 N. W.. 942 
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Best and Secondary Evidence.— Concluded. 

Usa^e and ens torn must yield to legislative will and decis- 
ions of courts. Cashier's authority. 

Noyes v Crandall, 6 S. D. , 400; 61 N. W. , 806 



8. Errors !n Admlttlngr and Excluding. 

Improper eyidenee, Court cannot say that it did not 
prejudice. 

Plymouth County Bk. v Oilman, 8 S. D., 170; 52 N.W.,869 

Wendt V Ry. Co.. 4 S. D., 476; 57 N. W.. 226 

Linton v El. Co., 2 N. D., 282; 60 N. W.. 857 

Evidence which a referee fails to consider and make find- 
ings upon. 

Mer. Bk. v McKinney, 4 S. D., 226; 55 N. W., 929 

Positive testimony of an ineompetent witness cannot be 
disregarded. 

Drew V Ins. Co.. 6 S. D. 885; 61 N. W., 84 

Objection simply to the order of OTidence is not prejudi- 
cial. 

Bowman v Eppinger, 1 N. D., 21; 44 N. W., 1000 

Sustaining of an objeetion to a preliminary question 

should be followed by an offer of proof. 

Tootle V Petrie, S. D., 65 N. W.., 48 
Hanson v Township, S. D., 68 N.W., 156 

Negligence of a bank in making collections; cashier cannot 
testify, not being within the scope of his authority. 

Plymouth Co. Bk. v Oilman, 8 S. D., 170; 52 N. W., 869 

Bailee's statement as to ownership of property not ad- 
missible. 

Parliman v Young, 2 D., 175; 4 N. W., 189 

Defendant's orders to his servants not to set fire are com- 
petent. 

Moe V Job, 1 N. D., 140; 45 N. W., 700 
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Errors in Admitting and Bxcludlnfir>^— Concluded. 

Warranty of machine; when evidence shows that it is of 
some use it is error to allow witnesses to testify that it 
is useless. 

Aultman & Co., v Ginn, 1 N. D., 402; 48 N. W., 336 

Inference^ a wrong one may be refuted without being rele- 
vant to the issue. 

State V McGahey. 3 N. D.. 298; 56 N. W., 753 

Branstetter v Morgan, 3 N. D., 290; 55 N. W., 758 

Irreleyant testimony tending to prejudice should be 
stricken out. 

McMillan v Aitchison, 8 N. D., 188; 54 N. W.. 1080 

An agreement as to what shall be proof takes out of the 
ordinary rules of evidence. 

John A. ToimanCo. vBowerman,5S.D., 197; 50N.W., 568 

Positive and negative testimony, relative weight. 

Lighthouse v Railway Co., 3 S. D., 518; 54 N. W.. 820 

Ownership of land^ parol proof without objection suffi- 
cient. 

Townsend v Kennedy, 6 S. D., 47; 60 N. W.. 164 

Whole conyersation may be shown on cross-examination. 
Wendt V Railway Co., 4 S. D., 476; 57 N. W., 226 

Commnnlcations to an agent by principal are admissible 
to explain instructions. 

Anderson v First Nat. Bk., 4 N. D.. 182; 59 N. W.. 1029 

Speclilc objection waives all others. 

Bailey v Railway Co., 8 S. D., 531; 54 N. W., 596 

Delivery of a key to a warehouse with a bill of sale of the 
goods is sufficient change of possession. 

Morrison v Oium, 3 N. D.. 76; 54 N. W.. 288 

Alteration of an instrnment; question of whether it was 
done at the time of its execution should be submitted 
to the jury. 

r'oley-Wadsworth Im. Co. v Solomon, S.D.. 70 N.W., 639 

Moddie v Breiland, S. D., 70 N. W., 637 
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EXCEPTIONS, BILL OF. 

Time for settling cannot be extended except by consent and 
for cause. 

McGilcuddy v Morris, S. D. , 65 N. W. , 14 

Moe V Railway. 2 N. D., 282; 50 N. W., 715 

Johnson v Railway. 1 N. D.. 854; 48 N. W., 22T 

May be settled after appeal when original record is still 
in the court. 

Coulter V Railway, 5 N. D. , 668; 67 N. W. , 104ft 

Supreme court may order record completed by having the 
trial judge settle an additional bill of exceptions. 

Foley-Wadsworth Co. v Porteous, S.D.. 68N.W. 155^ 

Not the duty of trial judge to enjp'OSS the bill after decid- 
ing what it shall contain. 

Edwards Co. v Baker, 3 N. D., 170; 54 N. W., 162^ 

Failure of clerk or judge to do a duty will not deprive party^ 
of a legal right. 

Pollock V Aikens, 4 S. D., 374; 57 N. W., 1 

No bill necessary when an appeal is taken from an order 
made upon affidavits and other written evidence; the 
original papers or copies may be transmitted to the 
supreme court. 

Bailey v Scott. 1 S. D.. 337; 47 N. W.. 286 

Goose River Bk. v Gilmore; 3 N.D., 188; 54 N. W . 1032 

Inability or refusal of jud^T^ to settle, application to the 
supreme court. 

Severson v Ins. Co.. 3 S. D., 412; 53 N. W.. 860 

Baird v Gleckler, 3 S. D., 300; 52 N. W., 1097 

Bill must be settled within statutory time or time to which 
it has been extended. 

St. Croix L. Co., v Pennington. 2 D., 467; 11 N. W.. 497 

In re Gold St. v Newton, 2 D., 149; 3 N. W., 329 

Onler settlings bill after time operates to extend the time. 
Edwards & Co. v Baker, 2 N. D., 289, 50 N.W.. 7ia 
Johnson v N. P. Ry. 1 N. D., 354; 48 N. W , 227 
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Exceptions* Bill of.— Continued. 

Application made four years after jndgrnteiit is too late. 
Moe V N. P. Railway, 2 N. D., 282; 50 N. W., 917 

^hen supreme coart may appoint another judge to settle 
the bill. 

Severson v Ins Co., 8 S. D., 412; 53 N. W., 860 

Ho review of the record without an exception. 

Wood V Nissen. 2 N. D.. 26; 49 N. W., 103 
DeLendrecie v Peck. 1 N. D.. 422; 48 N. W. 342 
Bostwick V Knight, 5 D., 305; 40 N. W., 844 

Orders made in absence of parties are deemed excepted to. 
Benedict v Johnson. 4 S. D., 887; 67 N. W.. 66 

'When exception unnecessary; Judgment roll reviewable 
without. 

■CoUonial Mort.Co., v Bradley, 4 S.D., 158; 55 N.W., 1108 

Ross V Waite. 2 S. D.. 638; 51 N. W.. 866 

•Smith V Coramerciol Bk.. S. D., 64 N. W , 529 

"Objection to the form of an exception cannot be made for 
the first time in the supreme court. 

Hall V Harris, 2 S. D.. 331; 50 N. W. 98 

.'Sufficiency of an exception. 

Randall v Burk Tp.. 4 S. D., 887; 57 N. W., 4 

Alt V Railway. 5 S. D., 20; 57 N. W.. 1126 

Calkins v Seabury Min. Co., 5 S. D., 299; 58 N. W., 797 

Banbury v Sherin. 4 S. D.. 88; 55 N. W., 723 

Kennedy v Falde, 4 D., 819; 29 N. W.. 667 

Galloway v McLean, 2 D., 872; 9 N. W., 98 

An agreed statement not sufficient alone. 

Sweet V Myers, 8 S. D., 824; 58 N. W., 187 

Evidence will not be considered on appeal unless enabodied 
in a bill of exceptions. 

Mer. Nat. Bk. v McKinney. 6 S. D.. 58; 60 N. W., 162 
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Exceptions, Bfll of.— Concluded. 

Exceptions mnst be specific; general are not sufficient. 
Alt V Railway, 5 S. D., 20; 57 N. W., 1126 
Bush V Railway, 3 D., 444; 22 N. W.. 508 
Illstad V Anderson. 2 N. D., 167; 49 N. W.. 66^ 

Transcript of the stenographer's notes not a bill or state- 
ment and cannot be made the record 

Wood V Nissen, 2 N. D., 26; 49 N. W.. lOa 
EXECUTION. 

See Proceeding in aid of Execution, Creditor's Bill. 

Issued ii^ name of territory since admission of state is not 
void but is amendable. 

State V Cassidy, 4 S. D., 58; 54 N. W., 928: 

Title acquired by an unrecorded deed is superior to that 
obtained by a purchaser at an execution sale levied 
after the deed was made. 

Roblin V Palmer, S. D. . 67 N. W. , 949 

Bateman v Backus, 4 D.. 438; 84 N. W., 66 

Filin^^ of transcript in another county, execution must 
issue from the county where judgment was taken. 

Bostwick V Benedict, 4 S. D., 414; 57 N. W. 78 

Homestead; motion to set aside a levy, court has no 
power to determine the question on affidavits. 

Dorsey v Hall. 5 D.. 505; 41 N. W. 471 

A second exeeation may be issued. 

Yetzer v Young. 3 S. D., 263; 52 N. W.. 1054 

Leyy is lost unless officer keeps control of the property. 
Jones Lumber Co. v Paris. 5 S D . 348; 58 N. W., 8ia 
Powell V McKechnie. 8 D , 319; 19 N. W., 410 
Griswold V Sundback, 4 S. D., 441; 57 N. W., 339 
Griswold V Sundback. 6 S. D.. 269; 60 N. W.. 1068 
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ExeoDtton.— Continued. 

Ciyil -G^ntempfty exeeatioa or order is not panitive but 
coercive. 

State V Knight 8 S. D. 50d; 54 154. W., 412 

Kight to rents aiul possession of the land during year of 
redemption. 

Clement v Shipley, 2 N. D., 480; 51 N. W.. 414 

Rudolph V Herman, 4 S. D., 430; 56 N. W.. 901 

When Judgment creditor dies^ execution may be issned 
upon the judgment by representatives of the deceased 
in bis name under Sec. 5110 Comp. Laws. No revivor 
proceedings necessary. 

Daisy Roller Mills Co. v Ward. N. D.. 70 N. W.. 271 

"Execution issued before bringing creditor's suit. 

Minn. Thresh. Mach. Co. v Hanxabon. S.D.« 70 N:W..656 

Issue of a seeond exeention before return of first, levy not 
void. 

Wood V Conrad. 2 S. D.. 405; 50 N. W.. 903 

Tender of amount due upon a chattel mortgage b^orelevy. 
Keith V Haggart, 4 D.. 488; 88 N. W., 465 
McMahoa v Plumm«r, 6 T)., 42; 50 N. W.. 480 

TeB4er of amount due on chattel mortgage not necessary 
when fraudulent. 

Jewett V Suadback, 5 S. D.. Ill; 58 N. W.. ^ 

i^tock of a corporation subject to levy; priority between 
creditor and pledgee of stock. 

Vancise V Bank, 4 D., 485; 83 N. W., 897 

Doty V Bank, 3 N. D., d; 53 N. W., 77 

UndeiiTered warrant of school board not subject to levy. 
Richardson v School District, 5 D., 277; 88 N. W.. 553 

Levy upon deposit in bank. 

Martin v Bank, S. D., 64 N. W.. 127 

Indorsement of ' * No personal property found " before levy 
upon land sufficient. 

First Nat. Bank v Assn, 2 S. D., 146; 48 N, W., 852 
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Execution.— Continued, 

Levy upon a jv^meAt, what snffldeat. 

McLaughlin v Alexander. 2 S. D., 226; 49 N. W.. 9» 

Levy upon a quantity of grain, what sufficient. 

State V Cassidy. 4 S. D., 56; 54 N. W.. 92S 

Owner eaiuiot retake property from the officer. 

State V Cassidy. ( Supra.) 

Several pareels of land may be sold en masse after being 
offered separately. 

First Nat. Bank v Ast'n, (Supra.) 

Sale en masse does not render void. 

Power V Laribe«; 8 N. D.. 502; 57 N-. W.. 789 

Property having been once sold and redeemed may be 
levied upon and soM again to pay the balance of the 
judgment. 

Seamen v Gallift^an. S D . 66 N. W., 45S 

iMuleqnaey of prlee will not invalidate sale. 
First Nat Bank v Ass'n. ( Supra.) 
Power V Laribee. 3 N D.. 502; 57 N. W.. 789 

Sale under an eigrht day notice under a statute requiring 
ten, is void. 

Bowman v Knott, S. D., 66 N. W., 457 

Purchaser of land has no legal title until deed is issued. 

Wood v Conrad. 2 S D , 405; 50 N. W., 90S 

Sale of land is not void because no other person is puresent 
except sheriff and execution creditor. Power to redeem 
after expiration of time. 

Power V Laribee, ( Supra. ) 

Wood V Conrad, ( Supra, Dictum.) 

Persons indebted to a judgment debtor may pay sheriff. 

Bostwick V Benedict, 4 S. D . 414; 57 N. W.. 78 

.Same law applies to a constable holding execution from 
a Justice of the Peace. 

Bedford V Kissick. S. D . 67 N. W.. 609 



EXECUTION (218) . EXECUTORS & ADMIN'ST'BS 

Execution.— Concluded. 

Proceedings in aid of execntion^ available against a cor- 
poration. ( See Creditor's Bill.) 

S. Bend Toy Co., v Ins. Co., 4 S. D., 173; 56 N. W., 98 

Examination of third person in proceedings in aid of 
execution 

Thompson & Sons v Guenthner. 5 S.D.. 504; 59 N.W.,727 

Brown v Edmonds, 5 S. D.. 508; 59 N. W., 731 . 

execution against tlie person. ( See Arrest in Civil Cases.) 

Winton v Knott. S. D.. 63 N. W.. 783 

City of Deadwood v Allen. S. D , 68 N. W., 333 

Hart V Grant. S. D., 66 N. W.. 322 

Griffith V Hubbard. S. D.. 67 N. W., 850 

Execution against the person may issue for wrongful con- 
version. May issue without order of the court. 

Horman v Sherin. S. D., 65 N. W., 434 

Allegation of false pretenses in complaint does not author- 
ize execution against person. 

Griffith v Hubbard, S. D., 67 N. W.. 850 



EXECUTORS AND ADMINISTRATORS. 

Administrator's bond^ suit upon; liability must be first fixed 
in probate court. 

Ter. Rel. Hall v Bramble. 2 D.. 189; 5 N. W.. 945 

Xife insurance payable to estate; law setting oflF to the family 
iF unconstitutional. 

Skinner v Holt. S. D., 69 N. W., 595 

Executor protected by decree directing payment of life 
insurance to widow cannot appeal. 

Scklegel v Sisson, S. D., 66 N. W.. 1087 

Appeal cannot be taken in name of administrator after 
discharge. 

McCormick v Snedigar, 3 S. D.. 302; 53 N. W., 88 
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Executors and Administrators.-Concluded 

A widow without children is entitled to exemptions. 

Fore V Fore. 2 N. D.. 260; 50 N. W., 712: 

Allowance for support, exempt property; not required to 
file inventory when there is no property. 

Ter. ex Rel Hall v Bramble. ( Supra. ) 

Chattel mortgpage^ not necessary to present claim. 

Purdin v Archer, 4 S. D., 54; 54 N. W., 1048P 

ReTiyor of an action in name of executor or administrator 
of deceased. 

O'Neill V Murray, 6 D., 107; 50 N. W.. 619 

Mechanic's lien^ not necessary to present claim. 

Fish V DeLarey. S. D., 66 N. W.. 465 

Gift eansa mortis^ title vests in donee during life of the 
donor subject to revocation; not subject to control of 
administrator except to pay debts. 

Seybold v Bank, 5 N. D., 460; 67 N. W., 682: 

Real estate mortg'age^ not necessary to present, except a 
deficiency after foreclosure. 

Kelsey v Welch. S. D.. 66 N. W., 390i 

Citation to deliver up property belonging to estate. 

Bright V Ecker. S. D., 68 N. W.. 326 
Bright V Ecker. 69 N. W., 824 

Party prohibited from testifying to conYOrsations with 
decedent. 

Hutchison v Cleary. 3 N. D.. 270; 55 N. W.. 729 

May testify to personal transactions had with a deceased^ 
administrator as against his successor. 

St. John V Lofland, 5 N D.. 140; 64 N. W., 930 

Claim not presented within time is barred. 

Woods V Ely, S D., 64 N. W.. 531 

Heirs have a right to sue in their own name to recover 
assets of the estate. 

Trotter v Mutual Reserve Ass'n, S. D., 70 N. W., 84a 
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EXEMPTIONS. 

Watch and chain worn on person not exempt as ^^ honse- 
hold fnrnltiire." 

Brown v Edmonds. 5 S. D.. 508; 59 N. W., 781 

Watch and chain exempt as ^' weariniT apparel." 

Brown v Edmonds, on rehearing, S, D., 66 N. W., 310 

Exemption out of partnership property. 

Betts V Letcher, 1 S. D.. 182; 46 N. W.. 193 

Dissolution of insolvent partnership, partners may claim 
individual exemptions. 

Bates V Callender, 3 I).. 256; 16 N. W., 506 

Wife of partner may claim when partner fails to do so. 

Noyes v Belding, 5 S. D., 603; 59 N. W., 1069 
Noyes v Belding. 6 S. D., 629; 62 N. W., 953 

Mere concealing property not levied upon, does not de- 
prive of exemptions. 

Bates V Callender, ( Supra. ) 

Red River Bank v Freeman. 1 N. D., 196; 46 N. W., 36 

Three kinds of exemptions. 

Longley v Daley, 1 S. D., 257; 46 N. W., 247 

Life insurance payable to the estate of the defendant. Law 
of 1895 exempting same to the family is unconstitu- 
tional. 

Skinner v Holt, S. D., 67 N. W.. 595 

Debt for purchase price, mingling goods. 

Wagner v Olsen. 3 N. D., 69; 54 N. W., 286 

£xemption a personal priyilege, levy valid until claimed. 
Longley v Daley, 1 S. D., 257; 46 N. W., 247 
Pirie v Harkness. 3 S. D.. 178; 52 N. W., 581 

Setting apart exemption. 

Hall V Harris. 1 S. D., 279; 46 N. W., 931 

Debt incurred by false pretenses, no exemption against. 

Taylor v Rice. 1 N. D.. 72; 44 N. W.. 1017 
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Exemptions.— Continued. 

Sehedale^ omitting a part will not avoid. 

Paddock v Balgord. 2 S. D., 100; 48 N. W.. 840 
Wagner v Olson, 3 N. D., 69; 54 N. W.. 286 
Brown v Edmonds. 5 S. D.. 508; 59 N. W.. 731 

Jodgmeilt for labor not equivalent to allegation for 
laborer's or mechanic's wages. 

Paddock v Balgord, (Supra.) 

Time to claim is not extended by replevin by third party. 

Furrow v Zollers. S. D.. 67 N. W.. 612 

Wife of debtor, demand by, on failure of debtor; 32 days not 
unreasonable time. 

Noyes v Belding. 5 S. D., 603; 59 N. W.. 1069 

Meyer v Beaver, S. D , 68 N. W.. 310 

Single man could claim a homestead under the law as it 
was prior to 1890, whether under the 1890 law undecided. 

Hesnard v Plunkett, 6 S. D.. 73; 60 N. W., 159 

Selection, what is sufficient. 

Northrup v Cross, 2 N. D., 488; 61 N. W.. 718 

Borden of proof in action by the debtor against an officer 
to recover property levied upon. 

Wagner v Olson, ( Supra ) 

Sec. 5189, Comp. Laws not repealed by Sec. 4, Art. 21, 
Const., as to debt incurred by false pretense before 
adoption of constitution. 

Sundback v Griffith, S. D., 63 N. W., 544 

Want of appraisement not a defense for an officer in an 
action for taking exempt property. 

Paddock v Balgord, 2 S. D., 100; 48 N. W., 840 

Linander v Longstaff, S. D., 68 N. W.. 775 

When the wife may claim out of her own property as the 
head of the family . 

Linander v Longstaff, (Supra. ) 
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—  —  

Exemptions.— Concluded. 

Personal property exemption, not repealed by constitu- 
tion. 

Roseler v Taylor. 3 N. D., 646; 58 N. W.. 342 

Cannot be fraudulently alienated. 

Bates V Callender, 3 D.. 256; 16 N. W.. 506 
Noyes v fielding. 5 S. D., 603; d9 N. W«. 106^ 
First Nat. Bk. v North, 2 S. D.. 480; 5l N. W., 96 

Form of judgment for laborer's and mechanic's wages. 

Paddock V Balgord, 2 S. t> , 100; 48 N. W.. S40 

EXHIBITS. 

Se^ Pleading. 

EXPERT TESTIMONY. 

See Witness, Evidence. 

EXPRESS COMPANIES. 

See Carrisrs. 

EXTENSION OF TIME. 

See Guaranty, Principal and Surety, Negotiable Instruments. 

EXTORTION. 

What constitutes; county commissioners charging for use of 
team does not. 

State V Bauer. 1 N. D.. 273; 47 N. W., 878 
FACTORS. 

See Principal and Agent. 

Power of agent to sell real estate may be shown by letters 
and telegrams. 

Farrell v Edwards, S. D.. 66 N. W.. 812 
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Factors.— Concluded. 

Real estate agent, proof of authority to sell. 

Baird v Gleckler. S. D., 64 N. W., 118 

Real estate agent, entitled to commission when he has 
found a purchaser ready, able and willing to buy. 

Baird v Gleckler, S. D., 64 N. W., 118 

Scott V Clark. 3 S. D., 486; 54 N. W.. 538 

Real estate agent, not necessary for authority to be in 
writing to recover commissions. 

McLaughlin v Wheeler. 1 S. D., 497; 47 N. W. 816 

Commission on machinery sales, when to be paid in paper, 
the actual and not face value of the paper can be re- 
covered. 

Brown v McCaul, 6 S. D.. 16; 60 N. W.. 151 

Shipping in the name of factor and delivery of the bill of 
lading not conclusive evidence of intent to deliver. 

Rosenbaum v Hayes. 5 N. D., 476; 67 N. W.. 951 

FALSE IMPRISONMENT. 

See Malicious Prosecution. 



FALSE PRETENSES, 

Defense for obtaining money on fictitious note and mort- 
gage. 

Territory v Ely, 6 D., 128; 50 N. W.. 623 

Seizure of goods obtained under, in attachment. 

Taylor v Rice, 1 N. D.. 72; 44 N. W., 1017 

Judgment by default; levy upon exemptions. 

Sobolisk V Jacobson, N. D., 69 N. W., 46 

Allegation in complaint as a ground for arrest in civil case. 

Griffith V Hubbard, S D., 67 N. W.. 850 

Reeision of sale and recovery*of goods. 

Tootle v Petrie. S. D., 65 N. W., 43 



FELONY (2W) PILE AND FILING 

FELONY. 

See Crimes and Criminal Law, 

Compounding a felony as a defense. 

School District v Anderson, 6 D., 145; 41 N. W., 466 



FERRY. 

V 

License of, by county commissioDers. 

Patterson v Wollman, 5 N. D. 608; 67 N W., 1040 
Nixon V Reid, S. D., 67 N. W., 57 

Law Constitntlonal. 

Evans v Hughes County. 6 D., 102; 50 N. W., 720 

Commissioners are agents of State^ not county, in grant- 
ing license. 

Money paid for license cannot be recovered. 

Evans v Hughes County, 8 S. D . 580; 54 N. W.. 1049 



FILE AND FILING. 

Depositions^ reception by clerk and endorsement of time 
of receiving, is a filing. 

Stone V Crow. 2 S D., 525; 51 N. W., 385 

Presumption is, when papers are found in the proper office 
among papers on the same subject that they were ftled, 
though no marks are thereon 

Coler V Roda Township. 6 S. D., 640; 63 N. W.. 158 

Filing notice of appeal with the clerk is not a service upon 

him. 
Hofifman v Bank, 4 N. D.. 473; 61 N. W.. lOSl 
Peck V Phillips, 4 D., 480; 34 N. W., 65 
Pierre Bank v Ellis. S. D.,<«8 N. W., 545 
Valley City Land Co. v Schone, 2 S. D., 844; 50 N. W.. 856 
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File and Filing.— Concluded. 

Notice of appeal from jastice of peace is deemed filed when 
delivered to the clerk within the proper time, though 
the clerk places no filing mark thereon for want of ]MIJ- 
ment of roes* 

Harris v Watkins. 5 D.. 374; 40 N. W.. 586 

An ingtrament is still on file, though taken from the office 
by an attorney and receipted for. 

Pollock V Aiken. 4 S. P., 374; 57 N. W., 1 



FIRES AND FIRE COMPANIES. 

Law setting apart certain mooey, constitutional. 

Cutting V Taylor. 3 S. D., 11; 51 N. W.. 049 
State V Hippie, S. D., 64 N. W., 120 

Indictment for setting fire. 

Ter. V Scott. 2 D.. 212; 6 N. W. 485 

' Damages for setting fire. ( See Railways. ) 

Knight V Towle, 6 S. D., 675; 62 N. W.. 964 

I FIXTURES. 

Buildings may be sold separate from the land. 

Myrick v Bill. 3 D.. 284; 17 N. W., 268 

Tenant has no right to remove after surrender of lease. 

Sweet V Myers. 3 S. D.. 324; 53 N. W.. 187 

FORCIBLE ENTRY AND DETAINER. 

See Justice of the Peace. 

Jurisdiction of justice of peace; entry by fraud and stealth. 
Prior possession. 

Murry v Burris. 6 P.. 170; 42 N. W., ?5 

Complaint may be filed with the justice at any time before 
trial. ... 

Browa v Ha«eltine. 70 N. W.. 648 



Forcible entry, Etc. (226) FRAUD 

Forcible Entry and Detainer.— Concluded 

Lease until attacked proves title to land. 

Williams v Wait, 2 S. D.. 210; 49 N. W.. 209 

Undertakings on appeal not the same as in other cases. 

Rudolph V Herman. 2 S. D., 809; 50 N. W., 833 

Measure of damages for wrongful ejectment. 

Olson V Huntamer. 6 S. D., 364; 61 N. W., 479 

May be maintained for non-payment of rent for a period of 
three days after due. 

Dak. Hot Springs Co. v Young, S. D.. 70 N. W., 842 
FORECLOSURE. 

S^e Mortgages, Liens, Mechanics'* Liens. 

FOREIGN LAW. 

Must be pleaded. 

National Bank v Lang, 2 N. D., 66; 49 N. W., 414 
Meuer v Ry., 5 S. D.. 568; 59 N. W., 945 

In absence of allegation is presumed to be same as law of this 
state. 

Sandmeyer v Insurance Co. , 2 S. D., 346; 50 N. W., 353 

Meuer v Ry. , ( Supra. ) 

FORGERY. 

What constitutes it. 

United States v Spaulding, 3 D.. 85; 18 N. W., 357 

False statement in affidavit for final proof is not. 

United States v Cameron. 3 D., 132; 18 N. W., 561 

FRAUD. 

See Fraudulent Conveyances, Deceit, Creditor's Bill. 

Pleading in general terms not sufficient. Specific facts 
must be pleaded. 

Cumins v Lawrence County, 1 S. D., 158; 46 N. W., 182 

Hawke v Fletcher, 4 D., 42; 22 N. W.. 598 



FRAUD (1827) FRAUDS, STATUTE OP 

Fraud.— Concluded. 

Filling in a blaiik mortgage already executed for more than 
the amount agreed. 

Ellis V Watt, 4 S. D., 464; 57 N. W., 229 

Rescission of contract for fraud. 

Taylor v National Bank. 6 8. D., 511; 62 N. W.. 99 

False representation must not only have been believed, 
but acted upon. 

Sioux Bank v Kendall. 6 S. D.. 643; 63 N. W., 377 

First National Bank v North, 2 S. D., 480; 51 N. W., 96 

RecoYery of money obtained by. 

Caldwell v Maxfield, S. D , 64 N. W. , 166 

Rescission for fraud, must return consideration. 

Lovell V McCaughey. S. D.. 66 N. W.. 1085 

With-holdinj^ a chattel mortgra^e from files to allow mort- 
gagor to purchase more goods. 

Jewett V Sundback. 5 8. D.. Ill; 58 N. W., 20 



FRAUDS. STATUTE OF. 

Unexecuted parol a^eement to convey land. 

Cleveland v Evans. 5 8. D., 53; 58 N. W., 8 

Assuming payment of a mortgage is an independent con- 
tract and may be by parol. 

Moore v Booker, 4 N. C, 543; 62 N. W.. 607 

Sale of land, sufficient memorandum. 

Townsend v Kennedy, 6 8. D., 47; 60 N. W , 164 

Agreement between the mother of a child and one adopting 
it not within the statute. 

Quinn v Quinn. 5 S. D., 328; 58 N. W., 808 

What constitutes performance within a year. 

Sarles v 8harlow, 5 D., 100; 87 N. W., 74« 



FRA0DS, STATUTE OP (828) Fbaxtduleitt Convxyakcb 

Frauds, Statute of.— Concluded. 

Defense that contract was not in writing may be waived by 
permitting an oral contract to be proven without ob- 
jection. 

Cosand v Banker, 2 S. D.. 294; 50 N. W., 84 

AsT^li'^^l^t between partners in sale of real estate. 

Davenport v Buchanan, 6 S. D., 376; 61 N. W., 47 

Parol agreement for sale of land partly executed, may be 

Fideler v Norton. 4 D. , 256; 80 N. W., 126 

Parol contract to pay the debt of another for a valid con- 
sideration. 

Dodge v Furber, 6 D., 217; 50 N. W.. 831 

National German Bank v Lang. 2 N. D.. 66; 49 N. W.. 414 

FRAUDULENT CONVEYANCE. 

See Credit<fr's Bill. 

Action to set aside. 

Paulson V Wa»d, 4 N. D., 100; 58 N. W.. 792 

Chattel mortgage by an insolTent debtor, to secure one 
creditor in preference to another, is valid. 

Cutter V Pollock. 4 N. D. , 205; 59 N. W. , 1062 * 

First Nat. Bank v North, 8 S. D.. 480; 51 N. W., 96 

Confession of Judgment by an insolTent eorporation in 
favor of one loaning money for purpose of buying in 
its own capital stock is fraudulent. 

Adams & Co. v«)eyette. 5 S. D., 418; 59 N. W.. 214 

Fraud cannot be predicated upon sale of exempt goods. 

First National Bank v North. (Supra.) 
Bates V Callender, 3 D., 256; 16 N. W., 506 
Noyes v Belding. 5S. D., 608; 59 N.W., 1069 

Levy by sheriif upon land conveyed to defraud creditors. 
Probert v McDonald, 2 S. D.. 495; 51 N. W., 212 
Paulson V Ward, 4 N. D., 100; 58 N. W., 792 
Daisy Rc^ler Mill* v Ward, N. D,. 70 N. W., 271 
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Fraudulent Conveyance.— Continued. 

A seeret trust in a chattel mortgage renders mortgage void. 
First National Bank v Comfort, 4 D., 167; 28 N. W., 865 
Newell V Wagness, 1 N. D., 62; 44 N. W., 1014 

HoldiBfT jn^nent off record two and one-half months 
not conclusive evidence of intent to defraud. 

Cahn v Bank. 1 S. D., 287; 46 N. W., 185 

Clause in chattel mortgage upon stock of goods allowing 
sale without requiring an accounting is void as to 
credi tors 

Greeley v Winsor, 1 S. D., 117; 45 N. W., 326 

I>eliTery of goods in a warehouse, sufficient change of 
possession. 

Morrison v Oium, 3 N. D., 76; 64 N. W., 288 

Sale without deliyery, fraudulent as to creditors. 

Greeley v Winsor. 1 S D., 117; 62 N. W., 325 

Longly v Daley, 1 S. D.. 257; 46 N. W.. 247 

Black Hills Mer. Co. v Gardiner, 6S. D.. 246; 58 N. W.. 557 

Noyes v fielding, 6 S. D., 629; 62 N. W , 953 

First National Bank v Comfort, 4 D., 167; 28 N. W.. 855 

Conrad v Smith, N. D., 70 N. W., 815 

Conrad v Smith, 2 N. D.. 408; 51 N. W.. 720 

Howard v D wight, S. D.. 66 N. W.. 935 

Change of the statute after the levy of the attachment, by 
which the conclusive presumption of fraud i& changed 
into a rebuttable presumption of fraud, is not a mere 
regulation of the law of evidence, but forms a part of 
the substantive law. 

Conrad v Smith. N. D.. 70 N. W.. 815 

Subsequent delivery to the seller as agent. 

Grady v Baker, 3 D., 296; 19 N. W., 417 

Execution and dellyery of chattel mortgage, equivalent 
to change in possession. 

Reichart v Simons, 6 D., 230; 42 N. W., 657 

Bona fide vendee may pass good title to one having notice 
of the fraud. 

Young V Harris. 4 D. 367; 82 N. W.. '^'~ 
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Fraudulent Conveyance.— Concluded. 

Fraud upon creditors cannot be predicated upon the dis- 
position of a homestead. 

Kvello V Taylor, 5 N. D.. 76; 63 N. W.. 889 

The fact that the mortgagee is a brother of the mortgagor 
is not evidence of fraudulent intent. 

Lane v Starr. 1 S. D., 107; 45 N. W.. 212 

Purchase by a husband ^ title in wife's name. 

Smith V Tosini. 1 S. D., 632; 48 N. W., 299 

Taking a mortgage on $10,000 worth of property to secure 
a debt of $1,800, is not on that account fraudulent. 

Black Hills Mer. Co. v Gardiner, 6 S. D., 246; 58N.W., 557 

Husband may conyey property to the wife in payment of 
a debt, even if the husband had a fraudulent intent, if 
the wife has no knowledge of it. 

Williams v Harris, 4 S. D., 22; 54 N. W., 926 

Action in aid of execution may be maintained though the 
execution has not been returned nulla bona. Allega- 
tions as to fraud. 

Paulson V Ward. 4 N. D., 100; 58 N. W.. 792 

Creditor cannot attacli a conveyance until he has an at- 
tachment, execution, or judgment lien. 

Griswold v Sundback, 4 S. D.. 441; 57 N. W., 339 

Action to set aside deed. Pleading intent to defraud 
sufficient. Not necessary to state facts relied upon. 
Allegation that debtor has no other property. 

Paulson V Ward, ( Supra.) 

Probert v McDonald. 2 S. D.. 495; 51 N. W., 212 

Daisy Roller Mills v Ward. N. D., 70 N. W.. 271 

Evidence. Burden of proof. 

Probert v McDonald, ( Supra. ) 

Cahn V Farmers' and Traders' Bank. 
IS. D., 236; 46 N. W.. 185 

Smith V Tosini. 

IS. D., 68a;48N. W., 299 



FUNDS (231) GIFTS 

FUNDS. 

Township treasurer must keep fands 8e]Mirate* 

Aldrich v Collins, 8 S. D.. 154; 52 N. W.. 858 

City required to ]Miy debts out of any fund remaining alter 
payment of ordinary current expenses; not a violation 
of constitution forbidding that money raised for one 
purpose be directed to any other. 

Howard v City of Huron, 6 S. D.. 180; 60 N. W., 808 

County treasurer cannot pay interest coupons out of any 
other than specified funds raised for that purpose until 
ordered by the commissioners. 

Bailey v Lawrence County, 2 S. D.. 588; 51 N. W., 381 

GAMBLING. 

Recovery of money lost. 

Dows V Glaspel 4 N. D.. 251. 60 N. W., 60 

Indictment for. 

People V Sponsler, 1 D., 289; 46 N. W., 459 

GARNISHMENT. 

See Attachment. 

Of no effect when nothing is due the judgment defendant. 

Bedford v Kissick S. D., 67 N. W., 609 

Effect of proceedings pending in another state to recover 
the same money sued for. 

Purcell V Ins. Co., 5 N. D., 100; 64 N. W.. 948 

Effect of proceedings in another state. 

Hartzell v Vigen, N. D., 69 N. W., 208 

GIFTS. 

Gansa mortis^ title vests in donee during life time of donor 
subject to revocation, not a part of the estate subject to 
control of administrator unless it is needed to pay 
debts. 

Seybold v Bank, N. D., 67 N. W., 682 
i 



OIF^S (232) GUARANTY 

Gifts.— Concluded. 

Recovery of gift causa mortis for creditors. 

Bright V Ecker. S. D., 68 N. W., 326 

Presumption when husband takes notes and securities in 
wife's name. 

Bern V Bern. 4 S. D., 138; 55 N. W., 1102 

GOVERNOR. 

See Officers, State. 

GRAND JURY. 

Challenge^ arrest of judgment. 

People V Wintermute. 1 D. 63; 46 N. W., 694 

Jury drawn from a list containing less than 200 names. 

State V VanNice, S. D.. 68 N. W., 537 

Abolition of; law constitutional. 

State V Ayers, S. D., 67 N. W.. 611 

GRANT. 

See Covenants, 



GROWING TIMBER. 

See Damages. 

GUARANTY. 

Plaintiff holding collateral security to the same contract 
is not compelled to exhaust the collateral before suing 
on the guaranty. 
Wm. Deering & Co.. v Russell, N. D., 65 N. W., 691 

Partnersllip cannot be bound on a guaranty of ooomier- 
cial paper for a third party unless necessary to the firm 
business. 

Clark V Wallace, 1 N. !>.. 404; 48 N. W.. 339 



GUARANTY • (888) GUARDIAN AND WABD 

Guaranty .--Concluded. 

What constitutes a guaranty; acceptance, notice of, when 
necessary. 

Fisk V Stone. 6 D. 36; 50 N. W., 126 
Parlin v Hall, 2 N. D., 478; 52 N. W., 405 

Contract of machine ag^ent; agreeing to guarantee all notes 
taken on sales. 

Sames v Spawn. 6 D.. 16; 50 N. W.. 195 

Pleading; an answer that the gpiaranty was given in jest 
held to be frivolous. 

Dodge V Furber. 6 D.. 217; 60 N. W., 881 

Demand for payment of maker before suit on guaranty. 

Greeley v McCoy, 8 S. D.. 218; 52 N. W.. 1050 

^^ Guaranty of eollection of the within note." held to be 
a guaranty that the makers were solvent when note was 
made. 

Roberts. Throp & Co. v Laughlin4N.D., 167;59N.W., 967 

Taking additional security after guaranty. 

Laches in making collection. 

Roberts, Thorp & Co. v Laughlin, (Supra.) 
Bailey Loan Co. v Seward, S. D., «9 N. W, 58 

Guarant J of payment of county warrants. 

Greeley v McCoy, 3 S. D., 218; 52 N. W.. 1050 

Guarantor estopped from denying genuineness of signature 
of maker of note. 

Austin et al v Heiser, 6 S. D., 429; 61 N. W., 445 

Ohang^e of g^uarantj, release of guarantor. 

Moline Plow Co. v Gilbert, 3 D., 239; 15 N. W, 1 

Foley- Wadsworth Imp. Co. v Solomon, S.D., 70N.W., 689 

GUARDIAN AND WARD. 

Api^intment^ presumption in favor of legality as against 
collateral attack. 

Matson v Swensoa, 5 S. D., 191; 58 N. W., 57^ 



GUARDIAN AND WARD (234) • HEALTH 

Guardian and Ward.>- Concluded. 

(T^uardian ad lltem^ personal liability for costs. 

Graoholm v Sweigle. 3 N. D., 476; 57 N. W., 609 

Mortgage by guardian under mistake of law. 

Kelsey v Welch. S. D.. 66 N. W., 390 

Guardian has no authority to sell ward's real estate unless 
authorized by the court. 

Washabaugh v Hall 4 S. D., 168; 56 N. W.. 82 

HABEAS CORPUS. 
Hearing and determination^ effect of previous decision. 

Exparte Scott, 1 D., 140; 46 N. W., 512 

Application to supreme court^ when defendant is con- 
fined for non-payment of costs in justice court. 

In re Lackey, 6 S. D., 526; 62 N. W., 134 

Questions considered. 

State V Barnes, 3 N. D., 131; 54 N. W.. 541 

State ex rel Mears v Barnes. 5 N. D.. 350; 65 N. W., 688 

In re Hamil, S. D , 69 N. W., 577 

Not entitled to a discharge pending an appeal to the supreme 
court. 

State V Barnes. 5 N D., 350; 65 N. W., 688 

Conflict of state and federal jurisdiction. 

United States v Burdick, 1 D., 142; 46 N. W., 571 

Inquiry limited to grounds set forth in Comp. Laws, 
Sec. 7841. 

Richards v Matteson, S. D.. 65 N. W., 428 

A civil judgment authorizing arrest of defendant can be 
collaterally attacked on habeas corpus. 

Griffith V Hubbard. S. D.. 67 N.'W.. 850 

HEALTH. 

Disobedience of quarantine order; information must 
allege knowledge of the order. 

State V Butts, 3 S. D., 577; 64 N. W., 603 
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HIGHWAYS. 

DedJeation may be presumed from actual use with know- 
ledge of land owner. 

Mason v Sioux Falls. 2 S D., 640; 51 N. W., 77.0 

Mason v Sioux Falls, 2 S. D , 652; 51 N. W.. 774 

Dedication to. a city for street purposes. 

Sweatman v City of Deadwood. S. D.. 69 N. W.. 58^ 

Levy of labor and road tax. 

Aldrich v Collins. 3 S. D.. 154; 52 N. W., 854 

Counties and towns not liable for damage caused by de- 
fective roads and bridges. 

Vailv Town of Amenia, 4 N. D., 589; 59 N. W., 109^ 

Bailey v Lawrence Co , 5 S. D., 398; 59 N. W., 219 

8nrTej of hig^hwajs^ authority of township supervisors to 
make contract for. 

Van Antwerp v Dell Rapids, 3 S. D., 305; 53 N. W., 82 

Eicayations near highway. 

Sanders v Reister, 1 D., 151; 46 N. W.. 680 

Section lines over laod entered after passage of act of 
January 12, 1871, are highways. 

Wells V Pennington Co.. 2 S. D, 1; 48 N. W., 305 

Keen v Board. S. D , 67 N. W. , 623 

Dedication of public lands by the United States for a 
public purpose. 

N. P. Ry. v Peronto. 3 D., 217; 14 N. W., 10& 

Procedure must be strictly followed; failure to file order 
with township- clerk renders invalid. 

Town of Wayne v Caldwell, 1 S. D., 483; 47 N. W., 54T 

Lewis V Railway, 5 S. D., 148; 58 N. W., 580 

Road established on a controverted section line will follow 
the true line when determined. 

Dowdle V Cornue, S. D., 68 N. W., 194, and 70 N.W.. 63ft 



HIGHWAYS (236) HOMESTEAD 

High ways.— Concluded. 

Condenmation proeeedings; law 1891, C. 94, does not 
apply to townships and does not repeal Sec. 1302 
Comp. Laws. 

Town of Dell Rapids v Irving, S. D., 64 N. W.. 149 

The amount claimed and not amount allowed as damages 
determines whether appeal is to justice, or circuit court. 

Town of Dell Rapids v Irving. S. D.. 68 N. W.. 313 

Statutes giving power of eminent domain strictly con- 
strued. 

Lewis v Ry., 5 S. D., 148; 58 N. W., 580 

Commissioners' right to declare public highway. 

Gold St. V Newton, 2 D.. 149; 3N. W.. 329 

Presumption in favor of regularity of proceedings. 

Gold St. v Newton, (Supra.) 

HOLIDAY. 

Summons returnable on election day gives no jurisdiction. 

Leonosio v Bartilino, S. D., 68 N. W., 543 

Service of notice of appeal on election day. 

State V Brewing Co., 2 S. D., 868; 50 N. W., 629 

HOMESTEAD. 

Partner cannot acquire in partnership real estate. 

Brady v Kreuger, S. D., 66 N. W., 1083 

^ife Joining in deed of, not bound by implied covenants. 

Dunn V Deitrich, 3 N. D., S; 58 N. W.. 81 

Pnreliase of building site and building with intent to 
occupy may impress with homestead cfaaraoter before 
occupancy. 
Kingman v OCaliaghan. 4 S. D., 628; 57 N, W.. 912 

Statutes allowing homestead, liberally eonstmed. 

Kingman v OCaliaghan, ( Supra. J 
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Homestead.— Continued. 

Intent, evidence of. 

Clark V Evans, 6 S. D,. 244; 00 N. W.» 86» 

Pleading homestead right in defence to creditors. 

Brown v Edmonds, S. D., 68 N. W., 784 

Oeenpant of gOTernment land under homestead law. 
cannot claim homestead in other land under state law. 

Hesnard v Plunkett,j8 S. D., 78; (JO N. W., \b9 

Co-tenant may claim in the undivided land. 

Oswald V McCauley. 6 D , 289; 42 N. W.. 78^ 

Contraet of purchase^ possession under gives homestead 
right. 

Myrick v Bill, 6 D.. 187; 87 N. W.. 86J> 

Ri^ht to^ must be determined in a direct action. 

Dorsey v Hall. 5 D.. 605; 41 N. W., 471 

No right of in building alone, apart from the land. 

Myrick v Bill. 3 D.. 284; 17 N. W.. 26^ 

Frand cannot be predicated upon the transfer of the home- 
stead. 

Kvello v Taylor. 5 N. D., 76; 68 N. W.. 889 

Mortgage on homestead securing notes collateral to old 
notes on which the husband alone was liable, valid. 

First National Bank v Lamont, 5 N. D., 893; 67 N. W., 145- 

Extent of homestead right. 

Territory v Bramble, 2 D., 189; 5 N. W., 94(J 

Husband cannot continue a mortgage on homestead after 
payment without consent of wife. 

Luce V Mort. Co.. 6 D.. 122; 50 N. W.. 621 

Ifidow entitled to homestead as long as she maintains her 
honie thereon. 

Fore V Fore. 2 N. D., 260; 60 N. W., 712 
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Homestead .— Concl uded . 

Abandonment. 

Kuhnert v Conrad. N. D.. 69 N. W.. 185 
Pech Manufacturing Co. v Groves. 6 S. D. , 504; 62 N. W. . 109 

Brady v Kreuger. S. D.. 66 N. W.. 1083 

Abandonment^ wife remaining away from her husband 
three years is not. 

Clark V Evans, 6 S. D.. 244; 60 N. W.. 862 

Rosholt V Mehus, 8 N. D.. 518; 57 N. W., 783 

8ingrle man could claim prior to the law of 1890; whether 
he can under the law of 1890 undecided. 

Hesnard v Plunkett. 6 S. D.. 73; 60 N. W.. 159 

J)iTOree. Homestead remains in possession of party hold- 
ing legal title if decree is silent. 

Rosholt V Mehus. (Supra.) 

Brady v Kreuger, S. D., 66 N. W., 1083 

Meehanie's lien will not attach to a homestead. 

Fallihee v Wittmayer, S. D. . 70 N. W. . 643 

Oonyeyance of^ wife must join. 

Myrick v Bill, 5 D., 167; 87 N. W., 369 

Purchase money^ mortgage for, valid though signed only 
by the wife holding legal title; and the fact that it 
secures other indebtedness of the husband will not 
invalidate it. 

Roby V Bank, 4 N. D., 166; 59 N. W.. 719 

li^y of execution upon, court has no power to determine 
the question on a motion to disn>iss on affidavits. 

Dorsey v Hall. 5 p.. 505; 41 N. W.. 471 



HOMICIDE. 

{Sudden passion, efifect of. 

Territory v Bannigan, 1 D., 451; 46 N. W., 597 
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Homicide.— Continued. 

Indletment and infonnadon. 

Territory v Bannigan, (Supra.) 

People V O'Dell, 1 D.. 197; 46 N. W., 601 

United States v Crow Dog, 8 D , 106; 14 N. W., 437 

Insanity, evidence of. 

State V Leehman, 2 S. D., 171; 44 N. W., 8 

Intoxication as a defense; jary may consider. 

People V O'Dell, (Supra.) 

Tolnntary declarations of defendant are admissible. 

United States, v Beebe 2 D., 292; 11 N. W., 605 

Declarations of deceased made just before death. 

Territory v Couk, 2 D., 188; 47 N. W., 895 

Threats i»*eYionsly made; no defense. 

United States v Leighton, 8 D.. 29; 18 N. W.. 847 
United States v Knowlton. 8 D., 58; 18 N. W., 573 

Harmless error; instruction as to evidence and degrees of 
the crime. 

Territory v Gay. 2 D.. 125; 2 N. W., 477 

Malice, instruction as to. 

Territory v Egan. 8 D., 119; 18 N. W., 568 

Murder; evidence sufficient to sustain verdict. 

State V Pancost, 5 N. D., 516; 67 N. W., 1052 

Indictment may aver that defendant fired the shot which 
was in fact fired hy one he instigated 

State V Kent, 4 N. D.. 577; 62 N. W., 681 

Accomplice; evidence as to instructions by the principal. 

State V Phelps. 5 S. D., 480; 59 N. W., 471 
State V Kent. ( Supra. ) 

Premeditation; instructions as to. 

State V Reddington. S. D , 64 N. W., 170 

United States v Gunther. 5 D., 284; 88 N. W., 79 



HOMICIDE (MO) HUSBAND AND WIFE 

Homicide.— Conciuded. 

Plea of guilt J ^ court may senteooe to death. 

Territory v Miller. 4 D., 178; 29 N. W.. 7 

HOTEL. 

See Inn Keeper. 

HOUSE OP ILL FAME. 

See Disorderly House. 

HUSBAND AND WIFE. 

See Divorce. 

Acknowledgment of wife to deed most be persooal and 
not by attorney. 

Wambole v Foote. 2 D., 1; 2 N. W., 239 

Wile not answerable for an assault and battery committed 
by her husband. 

Curtis V Dinneen, 4 D., 246; 80 N. W , 148 

Wife can bind herself by signing a note with her husband. 
Colonial Mort. Co. v Bradley, 4 S.D., 158; 66 N. W., 1108 
Miller v Purchase, 6 S. D.. 282; 68 N. W.. 666 
Colonial Mort. Co. v Stevens, 3 N. D., 266; 65 N.W., 578 
Granger v Roll, 6 S. I).. 611; 62 N. W.. 970 

C^iftci between^ presumption as to. 

Bern V Bem. 4 S. D., 188; 56 N. W., 1102 

Wife may maintain aetiiOn for support without asking for 
divorce. 

Bueter v Bueter, 1 S. D.. 94; 46 N. W., 208 

MilHroav Milliron, & D.. 68N. W.. 286 

Bauer v Bauer, 2 N. D., 108^; 49 N. W.. 418 

May deal with each other as if unmarried. Gonyeyance 
directly to wife valid. 

JohosiMi V Bnauoh. S. D.. 68 N. W.. 178 
wmiams V Harris. 4 S. D., !^; 64 N. W.. 926 



HUSBAND AND WIFE (241) INDIANS & INDIAN COUNTBT 

Husband and Wife.— Concluded. 

Trust deed by wife as security for husband's debt. 

Commercial Bank v Jackson, S. D., 68 N. W., 548 

Hasband may secure a debt to wife when she is a bona 
fide creditor. 

Williams v Harris. 4 S. D., 22; 54 N. W., d26 

Conveyance by hnsband in failing circumstances may 
raise a presumption of fraud which can be rebutted. 

Williams v Harris, ( Supra. ) 

Jnrisdiction to compel husband to support wife can only 
be obtained by service of summons. 

Bauer v Bauer, 2 N. D., 108; 49 N. W., 418 

ibandonment by the wife; effect upon homestead. 

Rosholt V Mehus, 3 N. D.. 518; 57 N. W., 788 
Clark V Evans, 6 S. D., 244; 60 N. W.. 862 

Contest between wife and creditors of the husband as to 
ownership of property; presumption from failure to 
testify. 

Smith V Tosini, 1 S. D. 682; 48 N. W., 299 

Commnnieations between each other, cannot testify to. 
Clark V Evans, 6 S. D., 244; 60 N. W., 862 



INDEMNITY. 

S^g Damages. 

Recovery on contract of; must show injury or liability to 
another for damages. 

Cranmer v Association, 6 S. D., 341; 61 N. W., 35 

INDIANS AND INDIAN COUNTRY. 

Indian conntry^ what is included; jurisdiction. 

United States v Knowlton, 8 D., 58; 13 N. W., 578 
Ulig V Garrison, 2 D., 71; 2 N. W.. 258 
Clark V Bates. 1 D., 42; 46 N. W., 510 



Indians & Indian Country (242) Indictment & Information 

Indians and Indian Country.— Concluded. 

IndiftD country, what is included; jurisdiction.— Concladed. 

United States v Brave Bear, 3 D.. 34; 18 N. W., 565 
United States v Crow Dog, (Kan-gi-Shun-ca, ) 

3D., 106; UN. W, 437 
McCall V United States. 1 D., 320; 46 N.W., 608 

Sale of liqnor to Indians. 

Bruguier v United States, 1 D., 5; 46 N. W.. 502 

Validity of contract for lease of land in Indian country. 

Ulig V Garrison. 2 D.. 71; 2 N. W.. 253 



Alienation of lands. 

Taylor v Brown 5 D., 335; 40 N. W.. 525 

There can be no adverse possession of lands while they 
are a part of the Indian country. 

Kreuger v Schultz, N. D.. 76 N. W., 269 

INDICTIVIENT AND INFORMATION. 

Caption^ omission of name of court not fatal, merely a 
defect in form. 

State V Brennan, 2 S. D., 384; 50 N. W.. 625 

Territory v Pratt, 6 D., 483; 48 N. W.. 711 

Caption^ and form in the territorial court while acting as a 
United States court. 

United States, v Beebe 2 D., 292; 11 N. W.. 605 

United States v Spaulding. 8 D., 85; 13 N. W.. 357 

Witness not before the grrand jury may testify. 

State V Isaacson, S. D., 65 N. W., 430 

Witnesses' names^ endorsement upon the indictment man- 
datory. 

State V Stevens, 1 S. D., 480; 47 N. W., 546 

State V Church, 6 S. D., 89; 60 N.W., 143; 

State V Pancost, 5 N. D., 516; 67 N. W., 1052 
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Indictment and Information.— Continued. 

Overruling of motion to quash after plea when witness 
whose name was omitted was not allowed to testify, not 
error. 

State V Isaacson, S. D, 65 N. W., 480 

Immaterial variation of name of witness endorsed. 

State V Phelps. 5 S. D., 480; 59 N. W., 471 

Indorsement of names of witnesses on the information 
under the law of 1895. 

State V King. S. D.. 70 N. W., 1046 

Filing new information curing defects. 

State V Hasledahl. 3 N. D . 86; 53 N. W.. 480 

Prosecution ' ' under the name and by the authority of the 

state." 

State V Thompson, 4 S. D., 95; 55 N. W., 725 
State V Kerr. 3 N. D., 528; 58 N. W., 27 
State V Hasledahl, 2 N.D., 521; 52 N.W., 815 

Verification by state's attorney on information and belief, 
sufficient. 

State V Hasledahl. 2 N. D., 521; 52 N. W., 815 

When ignorance that the act committed was a crime, can 
be made a defense. 

State V Dorman, S. D.. 70 N. W., 848 

State V Sasse, 6 S. D., 212; 60 N. W., 858 

Indictment, constituent elements. 

McCall V U. S.. 1 D., 820; 46 N. W., 608 

Duplicity^ charge of assault with dangerous weapon, and 
also assault and battery is bad for duplicity. 

State V Marcks, 8 N. D., 582; 58 N. W., 25 

Charge' of burglary and larceny in same indictment bad for 
duplicity. 

State V Smith, 2 N. D., 515; 52 N. W., 820 
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Indictment and Information.— Continued. 

Yennej judicial notice of. 

U. S.. V Beebe 2 D., 292; 11 N. W.; 505 

G]iar§r6 that the crime was committed in the county^ suffi- 
cient though the evidence shows it to be at a certain 
house in the county. 

State V Smith. S. D., 67 N. W.. 619 

Waiver of defects in verdict. 

Ter. V Pratt, 6 S., 488; 43 N. W., 711 

Aecessorj; charge that he did the act. 

State V Phelps, 5 S. D., 480; 59 N. W.. 471 
State V Kent, 4 N. D., 577; 62 N. W., 631 

Conyiction of a lesser offense than that charged. 

State V Johnson, 8 N. D., 150; 54 N. W., 547 

Charge of assanlt with intent to kill includes assault and 
battery. 

People V O'Dell, 1 D., 197; 46 N. W., 601 

Ter. V Conrad, 1 D., 868; 46 N. W.. 605 

Charge of assault and battery not included within charge 
of assault with a dangerous weapon with intent to do 
bodily harm. 

State V Marcks. 8 N. D., 582; 58 N. W.. 25 

Variance; charge of breaking and entering building of H. 
& S., proof of ownership by B. sufficient. 

State V La Croix, S. D., 66 N. W., 944 

Ofiense must be specifically set forth. 

State V Butcher, 1 S. D., 401; 47 N. W., 406 

Usury^ indictment for. 

State V Bank, 2 S. D., 538; 51 N. W., 337 
State V Bank, 2 S. D., 568; 51 N. W., 587 

Violation of qnarantiue. 

State V Butts. 8 S. D.. 577; 54 N. W.. 603 



iNDiCTMBNT & Information (345) INJUNCTION 

Indictment and (nformation.— Concluded. 

Removing timber from school land. 

State V Dorman, S. D., 70 N. W.. 848 

Embezzlement^ indictment and proof. 

State V Collins, 4 N. D., 488; 61 N. W., 467 

Information under Chap. 64, laws 1895* requires same 
precision as an indictment; Comp. law 7249. 

State V La Croix, S. D.. 66 N. W., 944 

If one of several counts is good it will sustain a judgment. 

People V ODell, 1 D., 197; 46 N. W., 601 

Sednetion under promise of marriage; information «nd 
proof. 

State V King, S. D.. 70 N. W., 1046 

INDORSEMENT. 

See Negotiable Instruments. 

INFANT. 

See Adoption. 

Power of sale by is void. 

Wambole v Foote, 2 D., 1; 2 N. W., 289 

INFORMATION. 

See Indictment and Information, 

INJUNCTION. 

Temporary, will be dissolred when the answer makes a 
complete denial, and neither side is supported by out- 
side evidence. 

Grant County v Mortgage Co., 3 S. D., 890; 53 N. W., 476 

Temporary, continuance of. 

Huron Water Works v City of Huron, 
8S. D., 610; 54 N. W., 652 

Phillips V Sioux Falls. 5 S. D.. 524; 59 N. W., 881 
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Injunction.— Continued. 

Dissolved by sustaining demurrer to complaint. 

Phillips V City, 5 S. D., 524; 59 N. W., 881 

Resident tax payer may restrain illegal removal of school 
house. 

Graves v School, -2 S. D., 414; 50 N. W., 904 

Contempt will lie against one violating the order. 

State V Knight, 3 S. D., 509; 54 N. W., 412 
State V Mitchell, 8 S. D.. 223; 52 N.W..1052 
State V Davis, 2 N. D., 461; 61 N. W.. 943 

Contempt proceeding's; not entitled to jury. 

State V Markuson, 5 N. D., 147; 64 N. W., 943 

Restraining the issuance and payment of municipal war- 
rants. 

Wood V Bangs, 1 D.. 179; 46 N. W., 586 

Taxation, injunction restraining collection of illegal tax. 
Macomb v Lake Co., S. D., 70 N. W., 652 
Frost V Flick, 1 D., 131; 46 N. W., 508 
Avant V Flynn, 2 S. D., 153; 49 N. W., 15 

Will not be granted to oust defendant pending action of 
ejectment. 

Catholicon Co. v Ferguson, S. D., 64 N. W., 539 

Contrary ruling. 

Cole v Cady. 2 D., 29; 8 N. W.. 22 

Will not restrain illegal operation of a ferry. 

Patterson v Wollman. 5 N. D., 608; 67 N. W., 1090 

Will not be granted to prevent submission of a constitutional 
amendment to vote of the people. 

State V Thorson, S. D., 68 N. W., 202 

Will issue to restrain frandnlent nse of trade mark by 

other persons. 

Simmons Company v Waibel, 1 S. D., 488; 47 N.W., 814 



INJUNOriON (347) INSOLVENCY 

Injunction.— Concluded. 

A city may secure to abate a nuisance. 

City of Huron v Bank of Volga. S. D., 66 N. W., 815 

Restraining sherilT from sale of land under execution. 

Harkins v Cooley, 5 S. D., 227; 58 N. W.. 560 

Injunction against city improYements. 

Phillips V Sioux Falls, 5 S. D., 524; 59 N. W., 881 

INN KEEPER. 

Injury to goods of gnest; liable for want of ordinary care. 
Scheffer v Corson, 5 S. D., 233; 58 N. W.. 656 

Liability for assault upon guest by a servant. 

Curtis V Dinneen, 4 D.. 245; 80 N. W., 148 

INSANITY. 

As a defense in a criminal action. 

State V Leehman, 2 S. D., 171; 49 N. W., 3 

INSOLVENCY. 

See Assignment for Benefit of Creditors. 

Corporation has no authority to prefer creditors. 

Adams, West Lake Co. v Deyette, S. D.. 65 N. W., 471 

No creditor can levy upon property of insolvent after titl^ 
has vested in assignee. 

Elton V O'Connor. N. D.. 68 N. W., 84 

Judgment creditor; securing appointment of receiver. 
Minklerv United States Sheep Co.. 4 N.D., 507; 62N.W.,594 

Trust fnnds held at time of failure to be paid out of the 
assets. 

Nat. Bank v Johnson, N. D., 69 N. W., 49 

Kimmell v Dixon, 5 S. D., 221; 58 N. W., 561 



S48 INSURANCE. 



INSURANCE. 

Premium note past due is collectable, though the policy 
be void after the note becomes due and while it remains 
unpaid. 

St. Paul Ins. Co., v Coleman, 6 D.. 458; 43 N. W., 693 

St. Paul Ins. Co., vNeidecken. 6 D.. 494; 43N.W.. 696 

Johnson v Ins. Co., 1 N. D.. 167; 45 N. W.. 799 

Liability of mortgagee for premium. 

St. Paul Ins. Co.. v Upton, 2 N. D., 229; 50 N. W., 702 

Contents of policy ^ insured presumed to know. 

Smith V Ins. Co., 6 D , 483; 48 N. W.. 810 
Johnson v Ins. Co., IN. D., 167; 45 N. W., 799 

llortgagee^ rights of; effect of acts of mortgagor. 

Ormsby v Ins. Co., 5 S. D., 72; 58 N. W., 401 

Misrepresentation, title to property. 

St. Paul Ins. Co., v Neidecken. (Supra.) 
Peet V Ins. Co.. 1 S. D., 462; 47 N. W., 532 
Fromherz v Ins. Co., S. D., 63 N. W., 784 

Application, when made out by agent; parol evidence ad- 
missible to show the insured made true statements. 

Johnson v Ins. Co., 1 N. D., 167; 45 N. W., 799 

S. Bend Toy Co. v Ins. Co., 2 S. D., 17; 48 N. W., 310 

S. Bend Toy Co. v Ins. Co., 3 S. D.. 205, 52 N. W., 866 

Incumbrances, waiver by agent issuing the policy. 

Lyon V Ins., Co.. 6 D., 67; 50 N. W.. 483 

Incumbrances, materiality of representations. 

Johnson v Ins. C, 1 N. D., 167; 45 N. W., 79'9 

Incumbrance, condition of lease that the building and 
other property on premises are liable for rent consti- 
tutes an incumbrance. 

Peet V Ins. Co., S. D., 64 N. W., 306 
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Insurance.— Continued. 

Promise to ImproTe risk, failure to do so not material 
unless material to the risk. 

Waterbury v Ins. Co.. 6 D., 468; 48 N. W., 697 

Forfeitnre; policy will be liberally construed in favor of 
insured. 

McNamara v Ins. Co.. IS. D.. 842; 47 N. W., 288 

Use of building for another purpose increasing the risk 
vitiates the policy. 

School Dist. V Ins. Co.. S. D., 64 N. W.. 527 

€liang^e of title by foreclosure proceedings. 
Tiemey v Phoenix Ins. Co.. 4 N. D . 566; 62 N. W., 642 

Snb-letting premises; whether materially increases the 
risk a question for the jury. 

Peet V Ins. Co., 1 S. D,. 462; 47 N. W.. 532 

Additional insurance^ consent to, waiver by acceptance of 
premium. 

Smith v Ins. Co., 6 D., 483; 48 N. W., 810 

Smith V Ins. Co., 3 D., 80; 13 N. W., 855 

Af^ent's statements as to incumbrances, how far bind the 
cotnpany. 

Smith V Ins. Co., (Supra.) 

Johnson v Ins. Co.. 1 N. D , 167; 45 N. W., 709 

Waterbury v Ins. Co., 6 D., 468; 43 N. W., 697 

Proof of loss^ time and manner of making. 

Johnson v Ins. Co . 1 N. D., 167; 45 N. W.. 799 
Enos V St. P. Ins. Co.. 4 S. D., 639; 57 N. W., 919 

Proof of losSy waiver of notice and defects therein . 

Enos v St. P. Ins. Co., 4 S. D., 639; 57 N. W., 919 
Purcell V Ins. Co., 5 N. D., 100; 64 N. W.. 943 
Peet V Ins. Co., 1 S. D.. 462; 47 N. W., 532 

if^nejf evidence of. 

Enos V Ins. Co. , ( Supra. ) 

S. ^end Co. v Ins. Co.. 8 S. D.. 205; 52 N. W.. 866 
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Insurance.— Continued. 

8ait agrainst agent for failure to procure insurance. 

Lindsay v Pettigrew. 5 S. D., 500; 59 N. W., 726 

Agent of insurer or insured. 

S. Bend Co. v Ins. Co.. 2 S. D.. 17; 48 N. W., 310 

Fromherz v Ins. Co.. S. D.. 63 N. W.. 784 

S. Bend Co. v Ins. Co., 3 S. D., 205; 52 N.W., 866 

Limitation in policy as to time of commencement of 
action void under Sec. 3582, Comp. law. 

Johnson v Ins. Co., 1 N. D.. 167; 45 N. W., 799 

Limitation^ when begins to run. 

Traveler*s Ins. Co. v Ins. Co., 1 N. D., 151; 45 N. W., 703 

Assignment of claim under policy after loss. 

Sandmeyer v Dak. Ins. Co., 2 S. D., 346; 50 N. W., 853 

Re-insurance creates no privity of contract between re- 
insured and re-insurer, under Sec. 4186. Comp. laws. 
Travelers' Ins Co. v Ins. Co.. 1 N. D., 151; 45 N. W., 703 

Mortgagee may sue alone when loss is payable to him. 

Travelers' Ins. Co. v Ins. Co., (Supra.) 

Burden of proof as to compliance with conditions. 

Ormsby v Ins. Co.. 5 S. D., 72; 58 N. W., 301 

Fictitious name, policy under, usage as to. 

Pollard V Ins. Co., 1 S. D., 570; 47 N. W., 1060 

Complaint, action on policy, and on promise to pay specific 
amount in settlement. 

Purcell V Ins. Co., 5 N. D., 100; 64 N. W., 943 

Complaint must state that the sixty days have elapsed 
since filing proofs, when no suit can be brought within 
that time. 

First Nat. Bank v Ins. Co., 6 S. D., 424; 61 N. W., 



INSURANCE (251) INTEREST 

Insurance.— Concluded. 

Mntnal life insurance; oral agreements merged into 
written policy. 

Clevenger v Mut. Ins. Co., 2 D , 114; 3 N. W.. 3ia 

Life insurance^ untrue statements in application. 

Knudson v Legion of Honor, S. D.. 63 N. W., 911 

Intoxicating^ liquor, use of; Sec. 24, Chap. 51, laws 1890, 
does not apply to mutual benefit associations. 

Knudson v Legion of Honor, ( Supra. ) 

Granting license is in discretion of commissioner. 

State V Carey. 2 N. D., 36; 49 N. W., 164 

Aoeident insurance, unnecessary danger. 

Corn well v Accident Ass'n, N. D., 69 N. W., 191 

Life insurance. Law setting off to wife and children insur- 
ance, which is by terms of the policy payable to the 
estate of the deceased, is unconstitutional. 

Skinner v Holt, 69 N. W.. 595 

Heirs of the deceased have a right to bring suit to recover 
life insurance, payable to the estate, when the admin- 
istrator refuses. 

Trotter v Life Ass'n, S. D., 70 N. W., 845 



INTEREST. 

Compounding^ on foreclosure of mortgage. 

Hovey v Edmison, 3 D., 449; 22 N. W., 594 

Change of le^al rate does not affect prior contracts. 

Guild V Bank, 4 S. D.. 566; 57 N. W., 499 

When allowed on a balance of account. 

North Star B. & S. Co. vStebbins, 3S.D., 540; 54N.W., 598 

Interest on a breach of obligation not arising on contract; 
when allowed. 

Uhe V Ry., 3 S. D., 563; 54 N. W., 601 



INTERPLEADEB (252) INTOXICATING LIQUORS 

INTERF^LEADER. 

See Pleading. 

% 

INTOXICATING LIQUORS. 

Begulatlon or prohibition by the state; right of. ander 
constitution of United States. 

State V Brennan, 2 S. D., 384; 60 N. W.. 626 

Territory v O'Connor. 5 D., 897; 41 N. W., 746 

Prohibitory law is constitutional. 

State V Hass, 2 N. D., 202; 60 N. W., 264 
State V Barnes, 8 N. D., 819; 66 N. W.. 888 

Local option. 

Territory v O'Connor, ( Supra. ) 

Minnehaha County v Champion, 6 D., 488; 41 N. W., 764 

£ffeet of a state law upon municipal charters. 
Minnehaha County v Champion. 6 D., 488; 41 N. W., 754 
Territory v Webster. 6 D, 361; 40 N. W., 686 
Territory v McPherson, 6 D., 27; 60 N. W., 861 
City of Elk Point v Vaughn, 1 D.. 118; 46 N. W., 577 
Brown County v Aberdeen. 4 D., 402; 81 N. W., 785 
City of Yankton v Douglas, S. D., 66 N. W., 928 

License^ mandamus to compel the issuance of. 

Territory v McPherson, 6 D., 27; 60 N. W.. 851 

Original packages are the boxes in which shipped and not 
the bottles. 

State V Chapman, 1 S. D., 414; 47 N. W., 411 

State V Eraser, 1 N. D., 426; 48 N. W., 848 

Constitutional proYision not wlf -executing; did not 
repeal prior laws. 

State V Swan. 1 N. D., 6; 44 N. W., 492 

Criminal prosecution; attorney employed by citizen to 
assist state's attorney cannot institute on his own inform- 
ation. 

State V Severin. 2 S. D.. 288; 49 N. W., 1056 
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Intoxicating: Liquors.— Continued. 

Indietment, information and complaint. 

Territory v Pratt, 6 D.. 488; 43 N. W., 711 

Names of persons to whom sold, not necessary to state. 

State V Dellaire, 4 N. D., 812; 60 N W.. 08S 

Time and place of sale must be stated. 

State V Butcher, 1 S. D., 401; 47 N. W., 406 
State V Brennan. 2 S. D.. 884; 60 N. W., 625 
State V Boughner« 5 S D., 461; 59 N. W., 78^ 

Pnreliaser and place of sale must be stated; charge of sal& 
in the county not sufficient. 

State V Burchard, 4 S. D., 648; 67 N. W., 491 

Sale, what constitutes. 

People V Sweetser. 1 D., 808; 46 N. W., 452* 

Information by State's attorney on examination of 
witnesses. 

State V Butcher. 1 S. D., 404; 47 N. W.. 40ft 

Sale as a beyera^e must be charged. 

State V Hafsoos. 1 S. D.. 382; 47 N. W., 40O 

Unknown persons; sale to, sufficient charge of. 

State V Boughner, 6 S. D., 461; 59 N. W., 78ft 

Teriflcation by State's attorney on information and belief 
sufficient. 

State V Brennan. ( Supra.) 

State V Becker, ( Supra.) 

Duplicity 9 charging different sales and acts, is not. 

State V Kerr, 8 N. D., 523; 58 N. W., 2T 
State V Boughner, ( Supra. ) 

Evidence of sale, weight and sufficiency of. 

Territory v Pratt. 6 D.. 483; 43 N. W., 711 

Election of state between sales. 

State V Kerr, (Supra.)- 
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Intoxicating Liquors.— Concluded. 

Election; court roust require when demanded. 

State V Valentine, S. D., 63 N. W., 541 
State V Boughner, S. D., 63 N. W., 542 

Vnisance^ what constitutes. 

State V Chapman, 1 S. D., 414; 47 N. W.. 411 
State V Eraser. 1 N. I)., 425; 48 N. W., 343 

Two persons jointly indieted; each may be punished if 
found guilty. 

People V Sweetser, 1 D.. 308; 4» N. W., 452 

Act of 1890 not void as embracing more than one subject. 

State V Beclcer, 3 S. D.. 29; 51 N. W., 1018 

The term " beer *' does not imply an intoxicating liquor 
in absence of proof of intoxicating quality. 

State V Brewing Co., 5 S. D.. 89; 58 N. W., 1 

Xager beer is intoxicating; court will take judicial tiotice. 

State V Church, 6 S. D.. 89; 60 N. W., 143 

Minor^ sale to; no defense that minor made affidavit that 
he was of age. 

State V Sasse, 6 S. D., 212; 60 N. W.. 853 

Attorney appointed by Attorney General, prosecution by. 

State V Becker, (Supra.) 

■Oontempt for violation of injunction. 

State v Mitchell, 8 S. D., 223; 52 N. W.. 1052 

Ifnisance^ sale is whether drank on premises or not. 

State v Fraser. 1 N. D.. 425; 48 N. W., 343 

Liqnor nuisance^ any citizen may employ attorney to prose- 
cute. 

"^♦ate V Sioux Falls Brewing Co., 2 S.D., 868; 50 F.W., 629 
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JUDGES. 

District Jnd^e has jurisdiction to try a mandamus pro- 
ceeding outside the county in which the proceeding was 
entitled. 

Territory v Shearer, 2 D.. 382; 8 N. W.. 185 

No power to order sheriff to return property to an assignee 
after levy of an attachment upon the same. 

State V Rose. 4 N D., 319; 58 N. W., 514 

Bias and prejudice of the judge must sufficiently appear 
to the satisfaction of the court, merely stating the fact 
not sufficient. (See Venue. ) 

State V Chapman, 1 S. D.. 414; 47 N. W.. 411 

State V Rodway, 1 S. D., 575; 47 N. W., 1061 

lost call another Judge, Chap. 50. laws 1891, mandatory. 
State V Palmer, 4 S. D.. 543; 57 N W., 490 

Territorial, sitting as a United States court. 

United States v Adams, 2 D.. 805; 9 N. W., 718 

A sapreme judge appointed holds for the full unexpired 
term. 

In re Supreme Court, 4 S. D., 532; 57 N. W., 495 

Order made witliin the circuit, presumed to be a court 
order. 

Lawrence Co. v Meade Co., 6 S. D., 528; 62 N. W., 957 

King V McClurg. S. D. , 63 N. W. . 219 

Has authority to make orders as judge. 

Black Hills Co. v Grand Isle Co., 2 S.D.. 546; 51 N.W., 842 

Power to appoint and adjourn terms. 

Myers v Mitchell, 1 S. D., 249; 46 N. W., 245 

District judge has no power to review the decision of 
another judge. 

Enderlin Bank v Jennings, 4 N. D.. 228; 59 N. W., 1058 



JUDGES (256) JUDGMENTS & DECREES 

Judges.— Concluded. 

Orders concerning matters pending in another circuit or 
district. 

Williams v Williams, 6 S. D., 284; 61 N. W., 38 

Gould V Elevator Co., 8 N. D., 96; 54 N.W., 816 

Holden v Haserodt., 8 S. D., 4; 51 N. W., 340 

s 
The fact that a county judge denied an application did not < 

disqualify him from hearing said application when he 

afterward became judge of the circuit court. 

Graham v Selbie. S. D.. 67 N. W., 831 

Judge's order distinguished from order of court. 

Black Hills F. M. Co. v Grand Island Co., 

3 8. D.. 546; 51 N. W., 342 
Evans v Bradley, 4 S. D., 83; 55 N. W., 721 
Bostwick V Knight, 5 D., 305; 40 N. W., 344 



JUDGMENTS AND DECREES. 

1* Their Conclasiveness. 

2. By Confession and Default. 

3. Rendition and Entry. 

4. Terdiot and Findings. 
6. Opening and Tacatlng. 

6. Collateral Attack. 

7. Foreign Judgment. 

8. Mlsoellaneous. 

1. Their Conclusiveness. 

Judgment on matters not submitted to the court is not 
valid. 

Wyman v Hallock. 4 S. D., 469; 57 N. W.. 197 

Jurisdiction of defendant; a judgment of a justice of the 
peace, reciting that, "Defendant failed to ai^>ear, I 
therefore render judgment," is defective. 

Williams v Rice, 6 S. D., 9; 60 N. W., 153 

The purpose is to settle all matters in dispute. 

Noyes v fielding. 6 S. D., 629; 62 N. W.. 953 j 
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Their Conclusiveness.— Continued. 

fs eonelusiye only between the parties. 

Grace v Ballon, 4 S. D.. 383; 56 N. W., 1075 

Presnmption is in favor of correctness. 

Kent V Ins. Co.. 2 8. D.. 300; 50 N. W.. 86 

Searles v Knapp, 5 S. D., 325; 58 N. W.. 807 

John A. Tolman v Savage, 5 8. D., 498; 59 N. W., 882 

Befault judgment is as conclnsive as one rendered on 
trial. 

Howard v City of Huron, 6 S. D.. 180; 60 N. W., 803 

Questions decided npon appeal are res adjudicata. 

Tanderup v Hansen, S. D., 66 N. W., 1078 

Res adjudicata^ when judgments are. 

Rudolph V Herman, 4 8. D.. 480; 57 N. W. 65 
Bode V N. Eng. Inv. Co., IN. D., 121; 45 N.W., 197 
Howard v City of Huron, 6 S. D.. 180; 60 N. W., 803 
Noyes v Belding, 6 S. D., 629; 62 N. W. 953 
Fahey v Esterly Co.. 3 N. D., 220; 55 N. W., 580 
Thompson v Schuster, 4 D., 163; 28 N. W., 858 
Humpfner v Osborne Co. 2 8. D., 310; 50 N. W., 88 
Weber v Tschetter. 1 8. D.. 205; 46 N. W.. 201 

Application by one attorney to file charges against other 
attorneys is barred when there has i>een a previous 
trial of the same charges. ^ ^ 

In re Houghton, S. D., 70 N. W.. 634 

Res adjudicata^ order sustaining demurrer is not. 

Pearson v Post, 2 D., 220; 9 N. W., 684 
Bode v Inv. Co., 6 D., 499;42N.W.. 658 

Judgment for tlie plaintiiT^ inconsistent with the com- 
plaint, will be dismissed. 

Anderson v ChilsoM, S. D., 65 N. W., 435 
It will 1)e presumed the court heard eyidence when 

necessary. 
Cole V Custer Co. Ass'n. 3 S. D., 272; 52 N. W., 1086 
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Their Conclusiveness.— Concluded. 

A judgment against one in his individual capacity in an 
ejectment suit is not a bar to his claiming the property 
as trustee. 

Sonnenberg v Steinbach, S. D., 70 N. W., 655 

2. By Confession and Default. 

Court may order judgment for amount admitted by plead- 
ings. 

English V Goodman, 3 N. D.. 129; 54 N. W.. 540 

Will be presumed that the record was made upon proper 
evidence. 

Cole V Fair Ass'n. 3 S. D., 272; 52 N. W., 1086 

Default^ what constitates before a justice of the peace. 

Harris v Watkins. 5 D., 374; 40 N. W.. 536 

Defanlt^ application to set aside^ affidavit as to merits. 
Gauthier v Rusicka, 3 N. D., 1; 53 N. W., 80 
Griswold Oil Co. v Lee. 1 S. I)., 531; 47 N. W.. 955 

A party relieved from default by a general order may plead 
limitations. 

Garvie v Greene, S. D.. 70 N. W., 847 

Default is final till set aside. 

Howard v Huron, 6 8. D., 180; 60 N. W., 803 

Default by defendant's attorney withdravdng answer with- 
out defendant's consent. 

Nichells v Nichells, 5 N. D.. 125; 64 N. W., 93 

Judgement entered hj default before expiration of time 
to answer may be set aside. 

Bell v Thomas, S. D., 62 N. W., 907 

Judgment entered before maturity of the debt not valid. 

Thomas v Pendleton, 1 S. D.. 150; 46 N. W., 180 

Will not be set aside on the affidavit of defendant alone 
when contradicted by the plaintiff. 

Stewart v Lawrence, S. D., 65 N. W., 672 
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By Confession and Default —Concluded. 

Jadgment by default on claim for property obtained by false 
pretenses, levy by sheriff on exemptions. 

Sobolisk V Jacobson, N. D., 69 N. W.. 46 

Jadgment confessed by an insolvent corporation result- 
ing in the defeat of its bona fide creditors is void. 

Adams v Deyette S. D., 65 N. W., 471 

Offer of judgment for a certain amount, effect of. 

Shearer v Hutchinson County, S. D., 70 N. W., 1061 

3. Rendition and Entry. 

Notice of entry, service of summons is not. 

Weber v Tschetter, 1 S. D , 205; 46 N. W., 201 

Application for jadgment | one who is a party but has not 
answered, is not entitled to notice. 

Searles v Lawrence, S. D. , 65 N. W. , 34 

Notice of entry not necessary. 

Gould v El. Co.. 3 N. D., 96; 64 N. W.. 816 

Notice to the attorney of entry is notice to the defendant. 
Sargent v Kindred, 5 N. D., 472; 67 N. W.. 826 

Entry witliout written decision, remedy. 
Garr, Scott Co. v Spaulding. 2 N. D., 414; 61 N. W., 867 

Transcript filed in another county, lien on land. 

Bostwick V Benedict, 4 S. D., 414; 57 N. W., 78 

A judgment of Justice of the peace, when docketed and 
and entered becomes a judgment of the circuit court. 

Williams v Rice. 6 S. D., 9; 60 N. W., 158 

A final Jndi^ment does not become such until entered in 
the judgment book. 

In re Weber. 4 N. D., 119; 59 N. W., 528 

Field V Great W. El. Co., 5 N. D., 400; 67 N. W.. 147 

Locke V Hubbard. S. D., 69 N. W., 588 

See also Bode v. Inv. Co., 1 N. D., 121; 46 N. W., 197 
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Rendition and Entry.— Concluded. 

Entry of jadgment nnnc pro tnnc, effect of. 

Todd V Todd. S. D., 63 N. W.. 777 

Judgment lien subject to equities. 

Fitzgerald v Miller, S. D., 63 N. W., 221 
Willsie V Horse Ranch Co., S. D., 63 N. W., 546 

Docketed judgment becomes a lien on real estate. 

Willsie V Horse Ranch Co, (Supra.) 

Order for entry of judgment may be signed while the 
judge is out of his district. 

Gould V El. Co., 3 N. D., 96; 54 N. W., 316 

Nat. Tube Works v Chamberlain. 5 D.. 54; 37 N. W., 761 

Holden v Haserodt, 2 S. D., 220; 49 N. W., 97 

Judgment cannot be rendered against one member of a firm 
when the verdict was against all. 

Kellogg V Oilman. 3 N. D., 538; 58 N. W., 339 

Attachment^ judgment under, direction of sale of attached 
property. 

Iowa Bank v Jacobson, S. D.. 66 N. W., 453 

What constitutes^ order sustaining demurrer with leave to 
amend is not a judgment. 

Bode V Inv. Co.. 1 N. D., 121; 45 N. W.. 197 

Pearson v Post, 2 D.. 220; 9 N. W., 684 

Court will grant such relief as the facts warrant without re- 
gard to the prayer. 

McGillivray v McGillivray, S. D., 68 N. W., 163 

Judgment should be for the amount of the verdict. 

John A. Tolman.Co. v Savage, 5 S. D., 496; 59 N. W., 882 

Judgment against one of several joint defendants. 
Ross V Wait, 4 S. D.. 589; 57 N. W., 497 
Black Hills Bk. v Kellogg. 4 S. D., 312; 56 N. W.. 1071 

Counterclaim^ judgment may be rendered on when no 
reply is made, under Sec. 4919, Comp. laws. 

Heebner v Shepard, 5 N. D., 56; 63 N. W., 892 
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4. Verdict and Findings to Support. 

See Trials. 

A joint verdict against a firm will not sustain a judgment 
against a part of the firm. 

Kellogg V Oilman, 3 N. D., 539; 60 N. W.. 839 

When a verdict is joint for two causes of action and there 
is no way to determine the amount of the one respect- 
ing which error is claimed, the judgment will not be 
disturbed. 

Cady V Railway 5 D.. 97; 37 N. W., 221 

Findings contrary to the pleadings. 

Harkins v Cooley. 5 S. D., 227; 68 N. W.. 560 

Findings of fact and conclusions of law, signature of the 
judge. 

Nat. Tube Co. v Chamberlain. 6 D., 64; 37 N. W., 761 

Findings of the jury to support judgment. 

Engle V Yorks. S. D., 64 N. W., 182 

Findings should be separate from the judgment. 

Johnson v Day. 2 N. D., 295; 50 N. W., 701 

Failnre to file findings within thirty days, as required 
by chapter 72, laws of 1893, is no ground for reversal. 

Roblin v Palmer, S. D., 67 N. W., 949; (See also Trials.) 

Action on a note; answer setting up failure of consideration 
does not entitle the defendant to a judgment for damages 
over the amount of the note. 

Seiberling v Mortinson, S. D., 70 N. W., 835 

5. Opening and Vacating, 

Judgment Toid on its face will be reversed on appeal, 
though neither party raises the question. 

Miller v Sunde., 1 N. D., 1; 44 N. W., 301 

Toid judgment may be vacated on motion. 

Beach v Beach, 6 D., 371; 43 N. W., 701 
York V York, 8 N.D., 343; 55 N.W., 1095 
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Openinfif and Vacating:.— Concluded. 

Yacation for mistake limited to one year. 

Yerkes v McHenry. 6 D.. 5; 50 N. W. , 485 
Bell V Thomas, S. D., 63 N; W., 907 

Oronnds for a yacation^ may be with or without terms. 
Sargent v Kindred, 5 N. D., 8; 63 N. W., 151 
Pettigrew v City of Sioux Falls, 5 S. D., 646; 60 N. W., 27 
Gauthier v Rusicka. 3 N. D., 1-; 53 N. W., 80 
Searles v Christensen. 5 S. D , 650; 66 N. W., 29 
Ormsby v Conrad, 4 S. D.. 599; 57 N. W.. 778 
Warder v Patterson, 6 D., 83; 50 N. W., 484 
Weber v Tschetter, 1 S. D., 205; 46 N. W., 201 

Will not be set aside on affidavit of defendant when con- 
tradicted by the plaintiff. 

Stewart v Lawrence. S. D. , 65 N. W. . 672 

Affidavit for, may be made by an attorney. 

Pettigrew v Sioux Falls, 5 S. D.. 646; 60 N. W., 27 

Foreclosure by advertisement; order transfer ing to cir- 
cuit court may be vacated. 

James River Lodge v Campbell, 6 S.D., 157; 60 N. W.. 750 

Default may be set aside^ only prima facie case needed. 

Oil Co. V Lee, 1 S. D., 531; 47 N. W., 955 

Notice of vacation may be served upon the attorney. 

Sargent v Kindred, 5 N. D., 472; 67 N. W., 826 
Beach v Beach, (Supra.) 

Ruling of the court on a motion to vacate will not ordi- 
narily be disturbed on appeal. 

Evans V Fall River Co., 4 S D., 119; 55 N. W., 862 

Court may modify. 

Tyler v Shea, 4 N. D., 377: 61 N. W., 468 

6. Collateral Attack. 

Judgment of the county court while acting as probate 
court is valid against collateral attack. 

Matson v Swenson, 5 S. D., 191; 58 N. W., 570 
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Collateral Attack.— Concluded. 

Judgment of a justice of the peace cannot be attacked in 
collateral proceedings if the records show jurisdiction. 

Jewett V Sundback, 5 S. D., Ill; 58 N. W., 20 

Judgment is only conclusive between the parties. 

Grace v Ballou, 4 S. D., 33; 56 N. W.. 1075 



7. Foreign Judgment. 

Action on. 

Thomas V Pendleton, 1 S. D.. 150; 46 N. W., 180 
Gude V Ins. Co.. S D., 65 N. W., 27 

Forei^ judgment may be the basis of attachment. 

First Nat. Bank v VanVooris, 6 S. D., 548; 62 N. W., 378 

8. Miscellaneous. 

Levy upon under execution. 

McLaughlin v Alexander. 2 S. D.. 226; 49 N. W., 99 

Right to mutually set off, not defeated by subsequent 
notice of attorney's lien. 

Sweeney v Baily, S. D.. 64 N. W., 188 

Order granting^ time to prepare bill of exceptions binds 
all parties. 

Miller v Way, 3 S. D.., 627; 54 N. W., 814 

Miller v Way, 5 S. D., 468; 59 N. W., 467 

Equitable owner may sue on a judgment. 

J. I. Case Co., v Pederson. 6 S. D., 140; 60 N. W. 747 

No revivor needed on the death of the judgment creditor, 
but his legal representatives may have execution issued 
in his name under Sec. 5110 Comp. laws. 

Daisy Roller Mill Co. v Ward. N. D., 70 N. W., 271 
JUDICIAL NOTICE. 

See Evidence. 
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JURY. 

Challenge. Formation of opinion on merits of the case. 
Meaning of bias. Discretion of the court. 

Haugen v Ry. Co.. 8 S. D., 394; 53 N. W.. 769 

Territory v Pratt, 6 D.. 483; 48 N. W., 711 

Peremptory challengpes; choosing jiiror in place of one 
discharged. 

State V Hasledahl. 2 N. D., 521; 52 N. W., 315 

State V Pancost. 5 N. D.. 576; 67 N. W.. 1052 

Herbert v Ry., 3 D.. 38; 13 N. W., 349 

Waiver of jury in civil cases. 

Grisby v Tel. Co., 5 S. D., 561; 59 N. W.. 734 
Webster v White, S. D., 66 N. W.. 1145 

Irregularity in calling; waived unless objected to at the 
time if known. 

Territory v O'Hare. 1 N. D.. 30; 44 N. W., 1003 

Meclianic's lien^ foreclosure of; trial by jury not a matter 
of right. 

Gull River Lumber Co. v Keefe, 6 D., 160; 41 N. W., 743 

ConTiction will not be set aside because a juror failed to 
appear after being sworn and another is sworn instead. 

State V LaCroix, S. D., 66 N. W., 944 

Contempt proceeding for violation of injunction, not entitled 
to jury. 

State V Markuson, 5 N. D., 147; 67 N. W.. 934 

Special finding of. 

Langness v Pettigrew, 5 D.. 45; 37 N. W., 758 
Engle v Yorks, S. D., 64 N. W.. 132 
McCormick v Phillips. 4 D., 506; 34 N. W., 39 
Moline Plow Co. v Gilbert, 8 D., 239; 15 N. W., 1 
National Refining Co. v Miller, 1 S. D. , 548; 47 N. W. . 962 

Affidavit to impeaeh a verdict* 

Ulrick V Loan Co., 2 S. D., 285; 49 N., W., 1054 
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Jury.— Concluded. 

While a party is entitled to a constitntlonal.jnrj he may 
voluntarily consent to any number. 

City of Huron v Carter. 5 S. D., 4; 57 N. W., 947 



JURISDICTION. 

Of justice of peace limited to $100. Suit for more confers 
no jurisdiction and a waiver of the excess will not 
remedy it. 

Plunkett V Evans. 2 S. D., 434; 50 N. W.. 961 

Nelson v Ladd. 4 S. D., 1; 54 N. W.. 809 

Benedict v Johnson. 4 8. D.. 887; 57 N W.. 66 

Warder et al v Raymond. S. D., 64 N. W., 525 

Condemnation proceeding; the law must be strictly fol- 
lowed or the court will lose jurisdiction. 

Town of Wayne v Caldwell. 1 S. D . 483; 47 N. W.. 547 

Lewis V Railway, 5 S. D.. 148; 58 N. W.. 580 

Appeal may be taken to get rid of a judgment, void for 
want of jurisdiction. 

Sioux Falls Bk. v McKee, 8 S. D., 1; 50 N. W., 1057 

Question of jurisdiction can be raised at any time; may 

be raised on appeal. 

Nelson v Ladd. 4 S. D., 1; 54 N. W., 809 
Murry v Burris. 6 D., 170; 42 N W.. 25 

Of county courts defined. 

Benedict v Johnson, 4 S. D., 387; 57 N. W., 66 

Where the law prescribes the manner in which a court or 
tribunal can acquire jurisdiction, it can be acquired in 
no other way. 

Risdon v Davenport, 4 S. D., 555; 57 N. W., 482 

Beeree of court not having jurisdiction is a nullity. 
Thompson & Sons v Guenthner, 5 S.D., 504; 59 N. W., 727 
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♦JUSTICE OF THE PEACE. 

1. Jurisdiction. 

2. Pleading:. 

3. Samuions. 

4. Juds^iuents. 
6. CoHttt. 

6. Appeals. 

7. Forcible !Entry and Detainer. 

8. Other Matters. 

1 . Jurisdiction. 

Is limited to tlOO. 

"In all actions arising on contract for the recovery of 
money only, where the sum claimed does not exceed 
$100, the district courts and the courts of justices of 
the peace have concurrent orfginal jurisdiction; and in 
all actions or proceedings in chancery, and in all 
actions at law where the debt or sum claimed exceeds 
$100, the district courts have exclusive original 
jurisdiction." 

St. Paul F. & M. Ins. Co. v Hanson. 4D , 162; 28 N. W.. 193 

Amount claimed determines Jurlsdietlon. 

"A justice of the peace is without jurisdiction to hear 
and determine an action arising on contract for the 
recovery of money only where the amount claimed in 
the summons exceeds $100." 

' 'As the amount so claimed, and not the amount recov- 
erable, determines the jurisdiction of a justice of the 
peace, the question is unaffected by the fact that the 
collection of a portion of the money claimed in the 
summons, and stipulated for in the contract upon which 
the suit is brought, cannot be enforced under the 
statute." 

Warder, Bushnell & Glessner Co. v Raymond. 
S. D., 64 N. W., 525 



*The syllabus of each cas<) in any way ref ering to the practice 
before a justice of the peace has been given in full, so that Jostiees 
who are frequently located where they cannot have access to the 
'lorts can use the book. 
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Jurisdiction.— Continued. 

Jurisdiction of justices extends " to an action arising on 
contract, for the recovery of money only, where the 
sum claimed does not exceed $100," ( Comp. Laws, 
6042). Where the plaintiff sued for $80, and the de- 
fendant answered admitting the plaintiff's claim, but 
set up a counter-claim for $135 and demanded judgment 
• for the difference. $55. Held^ that the justice acquired 
jurisdiction of the counter-claim and could render 
judgment for the difference after deducting the amount 
of the plaintiff's claim. 

Purcell V Booth, 6 D.. 17; 50 N. W., 19ft 

Interest is to be added to the principal in determining^ 
the amount. 

"Sec. 6042, Comp. Laws, provides that the civil juris- 
diction of justice's courts within their respective 
counties extends ' to an action arising on contract for 
the recovery of money only when the sum claimed does 
not exceed $100.' lield^ that where in an action com- 
menced August 2, 1888, the sum claimed in the 
summons and complaint was $86.50, and interest at 
seven per cent per annum from December 22, 1883, the 
'sum claimed' exceeded $100. and the justice, there- 
fore, had no jurisdiction of the case." 

Plunket et al v Evans, 2 S. D., 434; 50 N. W., 961 
WaiTing tlie amount in excess of SlOO. 

"On the trial of the case by the justice, the attorney for 
the plaintiffs filed a written consent remitting all claims 
to an amount exceeding $100, and thereupon the justice 
entered judgment for that amount and costs. Held^ 
that remitting the claim above $100 did not cure the 
defect or give the justice jurisdiction. Ueld^ furtlier^ 
that had the sum claimed in the summons and com- 
plaint been $100 or less, and the judgment had for any 
cause exceeded that sum, the plaintiffs could have 
remitted the excess, and the judgment for the amount 
within the jurisdiction of the justice would have been 
good." 

Plunket V Evans. 2 S. D., 434; 50 N. W., 961 

Warder, Bushnell & Glessner Co. v Raymond^ 

S. D., 64 N. W.. 525 
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Jurisdiction.— Continued. 
Appeal not a waiver of jurisdiction. 

"An appeal was taken from the justice court to the dis- 
trict court and there tried, and judgment for $86.50 
rendered for plaintiffs. Held^ that the appeal was no 
•waiver of the jurisdiction of the justice over the subject 
matter of the action, and that the district court had only 
the jurisdiction of the justice, and the justice having no 
jurisdiction, the district court had none; the original 
jurisdiction of the district court not being involved or 
called into exercise." 

Plunket et al v Evans, 2 S. D., 434; 50 N. W.. 961 

"'After defendants had appeared specially, and objected 
to the jurisdiction of the court on the ground that the 
summons was not sufficient to confer jurisdiction, and 
after the court had overruled this objection they 
appeared generally and answered. Held^ that such 
appearance was not a voluntary appearance, and did 
not waive the defendant's objection to the jurisdiction 
of the court." 

• 'Nor was such objection waived, or any jurisdiction over 
the defendants conferred by their appeal to the district 
court, and subsequently to this court, for the sole pur- 
pose of reviewing the question of sufficiency of such 



summons." 



LB. Miner v Francis & Southard, 
8N. D., 549; 58 N. W., 343 

No jurisdiction to try title to real estate. 

"In an action for trespass to real estate, an allegation 
that plaintiff is entitled to possession of the property, 
and a denial of the same raises a question of title which 
would deprive a justice of jurisdiction of the action, 
under Comp. Laws, Sec. 6042; and on recovery in the 
circuit court plaintiff is entitled to costs, under Comp. 
Laws. Sec. 5191." 

Grosso V City of Lead, S. D., 68 N. W., 810 

Where the defendant interposed an answer in justice 
court raising an issue as to the title of real estate, and 
offered proof under his answer, the jurisdiction of the 
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Jurisdiction.— Continued. 

^ justice ceased and a judgment rendered afterward was 
void. He should have certified the case to the higher 
court. 

Murry v Burris, 6 D., 170; 42 N. W., 25 

"While Schmitz was living on the land, the sheriff, 
aided by the defendant, and assuming to act under and 
by virtue of a writ of execution issued out of a justice 
court, entered upon the land and ousted Schmitz, and 
put defendant in possession. The execution was issued 
apon a judgment by default in an action for an unlaw- 
ful detainer, in which the defendant herein was plain- 
tiff, and Schmitz was defendant. The record in said 
action was excluded from the consideration of the jury 
upon the ground that the justice of the peace had no 
jurisdiction. The complaint showed upon its face that 
both parties to the action claimed title, and based their 
right to possession upon a fee simple title. Held^ that 
the ruling was not erroneous." 

Hegar et al v DeGroat, 3 N. D.. 854; 56 N. W., 150 

Pleading title in forcible detainer. 

"Where plaintiff in an action of detainer pleads a 
written lease, by the terms of which defendant cove- 
nanted to surrender possession at the expiration of the 
term, he is not required to plead title, and in such case 
no issue involving the title to the property can arise." 

Browne v Haseltine, S. D.. 70 N. W., 648 

Complaint. 

" Jurisdiction in forcible detainer does not depend on 
the filing of a verified complaint before the issuance of 
summons, and it is sufficient if the complaint is filed at 
or before the time the defendant is required by the 
summons to appear and answer. Comp. Laws, Sec. 
6077." 

Browne V HaselMue. S. D., 70 N. W., 648 

Jnrisdietton confined to the township and connty 
where elected. 

"Under our statutes, justices of the peace are required 
to perform all their judicial acts within the township 
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Jurisdiction.— Continued. 

and county for which they were elected. They are 
also required, where a case in justice court is tried by 
jury, to enter judgment at once upon the verdict; and 
any judgment entered in disregard of either of these 
provisions may be avoided in any proper proceedings 
for that purpose." 

In re Dance. 2 N. D., 184; 49 N. W., 733 

Decision of police justice under city ordinances. 

' ' It seems that where an act is not essentially criminal 
under the law of the state a municipal ordinance will 
not make it so." 

"Where a particular jurisdiction is conferred upon an 
inferior court or tribunal, its decision, when acting 
within its jurisdiction, is final, unless provision is made 
for an appeal from such decision." 

City of Huron v Carter, 5 S. D., 4; 57 N. W., 947 

Trial under city ordinances without a Jury. 

••The charter of the City of Watertown (Sees. 25, 27), 
authorizing a police justice to try certain cases for 
violation of ordinance without a jury, and allowing an 
appeal in such cases only when imprisonment exceed- 
ing ten days, or a fine exceeding $20 is imposed, violates 
Const. Art. 6, Sec 6, declaring and extending the right 
of trial by jury to all cases at law, irrespective of the 
amount in controversy, and Sec. 7, declaring the right 
to trial by an impartial jury in all criminal prosecutions." 

Belatti v Pierce, Police Justice. S D.. 66 N. W., 1088 

Power limited. 

* 'A justice of the peace, having no implied authority to 
act judicially, is limited in the exercise of such power 
by the express provisions of the statute." 

Leonosio v Bartilino, S. D., 63 N. W., 543 

Ho ri^ht to try indictable and infamous offenses. 

The legislature of the territory had no power under 
the Constitution of the United States* and the Organic 
Act. to confer authority upon a justice of the peace to 
try and make a final determination of offenses which 
are infamous and indictable under the common law. 

People v Sponsler. 1 D., 289; 46 N. W.. 459 
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Jurisdiction.— Continued. 

Criminal complaint required. 

"The sworn complaint required in all prosecutions 
before a justice ( Comp. Laws, Sec. 6147 ) is jurisdic- 
tional in all stages of prosecution, and a defendant 
cannot be tried in the circuit court on an appeal on 
questions of both law and fact, unless such complaint 
has been certified up by the justice." 

State V Walker, S. D., 69 N. W., 586 

Commitment for non-payment of costs. 

"The law does not authorize a justice of the peace to 
commit a defendant for the non-payment of costs which 
are no part of the fine imposed as a penalty for his 
offense. A justice in a criminal trial for a misdemeanor 
imposed a fine of $10, and $54.60 costs, and entered 
judgment that the defendant stand committed until the 
fine and costs should be paid. Held^ that so much of 
the judgment as provided that the defendant stand com- 
mitted until the costs should be paid was unauthorized, 
and that, after five days' imprisonment, the defendant 
was entitled to be discharged." 

In re Lackey, 6 S. D., 526; 62 N. W., 134 

Tolantarj appearance confers jurisdiction. 

"An entry in such docket that the plaintiffs filed a 
complaint im which they claimed the defendant was 
indebted to them in the sum of $48 for goods, wares 
and merchandise, sold by the plaintiffs to the defendant, 
and at the special instance and request of the defen- 
dant, is prima facie evidence that the justice's court 
had jurisdiction of the subject matter of the action." 

"An entry in such docket by such justice, that the 
defendant appeared and waived ' the service of sum- 
mons, and admitted the allegations of the complaint to 
be true, and consented that judgment be entered 
against him by confession in favor of the plaintiff,' for 
the amount claimed by the plaintiff in his complaint, 
constitutes a sufficient pleading on the part of the defen- 
dant, and was prima facie evidence that the said justice 
had jurisdiction of the person of the defendant." 

Jewett V Sundback, 5 S. D., Ill; 58 N. W., 20 
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Jurisdiction.— Concluded. 

Onster of Jnrisdietion. 

After an indictment had been found and presented in 
the district court, the jurisdiction of that court was Dot 
ousted by a proceeding subsequently commenced in a 
justice's court, resulting in the acquittal or the con- 
viction of the party indicted on the same charge. 

People V Briggs. 1 D., 802; 46 N. W., 451 



2. Pleading. 

*^ Pleadings in justice court are not required to be in every 
particular formal, but must be such as to enable a 
person of common understanding to know what is 
intended. They may be oral or written; if oral, an 
entry df their substance must be made in the docket." 

Kelsey v C. & N.-W. Ry. Co., 1 S. D., 80; 45 N. W., 204 

Pleading a labor- claim. 

' ' The allegation or proof that the judgment upon which 
the execution was issued is a ' judgment for labor,' is 
not equivalent to an allegation or proof that it was a 
judgment for 'laborer's or mechanic's wages' within 
the meaning of Sec. 5136." 

Paddock v Balgord, 2 S. D.. 100; 48 N. W., 840 

Tiolation of city ordinances. 

' 'A complaint for the violation of a city ordinance making 
it a criminal offense ' to keep ' for sale at retail specified 
articles, including ' light drinks of various kinds to 
be drank upon the premises,* without a license, which 
sufficiently lays the venue, and charges that defendant 
on the first day of a certain month, and ' on divers and 
sundry other days during said month,' kept the articles 
specified in the ordinance, for sale within the city. 
' county and state aforesaid, ' without first having 
obtained a license, is sufficient; the averment 'on divers 
and sundry other days during said month' being rejected 
as surplusage, and it was unnecessary to aver speeific 
sales of the articles, or that the light drinks were drank 
upon the premises." 

City of Deadwood v Allen. S. D., 67 N. W., 835 
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Pleadingr*— Continued. 

Yiolation of city ordinances. 

"A complaint made to a police justice under an ordi- 
nance of the city of Yankton, which declares ' that any 
person who, within the limits of this city, shall keep 
and maintain a tippling shop, * * * shall upon 
conviction be fined, etc ,* in which it is charged that 
the defendant ' at the city and county of Yankton, on 
the 17th day of September, A D. 1893, with force and 
arms, did keep and maintain a tippling shop * * * 
within the limits of the city of Yankton, state of South 
Dakota, against the peace and dignity of said city of 
Yankton, and contrary to the form of the ordinance in 
such case made and provided,' states facts sufficient to 
constitute a public offense under such ordinance." 
Haney, J., dissenting. 

City of Yankton, v Douglass. S. D., 66 N. W., 923 

Criminal complaint before magistrate. 

- "Where a criminal complaint filed against the accused 
with an examining magistrate, after alleging time and 
place, designates the offense in general language, giving 
its name, and in addition thereto sets out such of the facts 
and circuriistances constituting the offense as will fairly 
apprise a person of average intelligence of the nature of 
the accusation against him, it will be sufficient, within 
the meaning of the statute, to authorize the state's 
attorney to file an information against the accused for 
the same offense if he has had or waived an examination 
on such complaint. It will make no difference with 
this rule if certain averments of fact, which are essen- 
tial in an information, are omitted from the complaint. 
Such complaints need not be framed with the same 
degree of care and technical accuracy as is required 
in framing informations and indictments." 

State ex rel. v Barnes, 3 N. D., 131; 54 N. W., 641 

Amendment of pleadings in circuit court. 

"On trial de novo on an appeal from the justice court 
such amendments of the pleadings filed with the justice 
or entered by him in his docket, may be allowed as 
might have been allowed by him." 

Butler v Ash, S. D., 70 N. W., 833 
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Pleadingr.— Concluded. 
Entry of pleading on the docket, What is su£Beient. 

See " Voluntary appearance confers Jurisdiction'' under 
' 'jurisdiction " in justice court on page 271. 

3. Summons. 
Snmmons must not be returnable on election day. 

"In an action to recover a specific sum of money had 
and received, a relief summons was issued by a justice 
of the peace, and made returnable on the "tth day of 
of November, 1893. the day on which an annual election 
was held throughout the state, and the justice upon his 
own motion postponed the hearing until 10 o'clock a.m. 
of the next day, when the defendant appeared in person 
and moved for an adjournment, and upon denial thereof 
refused to proceed further; and it is held that no action 
was commenced either by the issuance of the summons 
or by voluntary appearance and pleading of the parties, 
as required by Sec. 6050 of the Compiled Laws, and 
that a judgment rendered in favor of the plaintiff and 
against the defendant was nugatory and void." 

Leonosio v Bartilino, S. D., 63 N. W., 543 

Return day must be named. 

" A summons issued by a justice of the peace, return- 
able not on any particular day, but on the seventh day 
after service thereof, does not contain a direction for 
the defendant to appear and answer before the justice 
at a time specified in the summons, and service of such 
a summons will not give the court jurisdiction of the 
person of the defendant." 

Miner v Francis et al, 3 N. D., 549; 58 N. W., 843 

Yariance between summons and complaint. 

"When a summons in justice court fully sets out the 
facts constituting plaintiff's cause of action, such action 
as so shown being founded on a tort, the complaint, 
wheti filed, alleging the same facts as the summons, it 
is not error to refuse to set aside the complaint because 
the summons contains a notice that if defendant fail 
to appear and answer, plaintiff will take judgment for 
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Summons.— Concluded. 

the amount specified in the summons, instead of a 
notice that he will apply to the court for the relief 
demanded." 

"The rule is approved that where the summons in 
justice court, as required by Sec. 6053, Compiled Laws, 
contains ' a sufficient statement of the cause of action 
in general terms to apprise the defendant of the 
nature of the claim against him.' or where in the cir- 
cuit court, the summons and complaint are served 
together, so that the defendant is fully informed as to 
the nature of the cause of action; a motion to set aside 
the complaint because it varies from the summons as to 
the nature of the action should not be allowed." 

Berry v Bingaman, IS. D., 525; 47 N. W.. 825 

No summons is required if tliere is a voluntary appear- 
ance* 

"By the express provisions of Sec. 6050, Compiled 
Laws, ' an action in a justice's court is commenced by 
issuing the summons, or by the voluntary appearance 
and pleading of the parties.' When the defendant 
appears and pleads, no summons is required to give the 
court jurisdiction." 

Jewett v Sundback, 5 S. D.. Ill; 58 N. W., 20 



4. Judgments. 

Reeord of the judgment. 

"The record in an action brought in justice court fully 
specified the nature of the claim, and contained, over 
the certificate of the justice a transcript of his docket 
enumerating all essential jurisdictional facts, and con- 
cluding with a recital that, 'after hearing the evidence 
and law, judgment was given for plaintiff for $20 against 
C, and costs, $13.50, making in all $38.50. and that 
notice of appeal was given by C's attorney. ' Held that 
the record showed a valid judgment within Comp. laws. 
Sec. 5024, defining a judgment as ' the final determina- 
tion of the rights of the parties.' " 

Hunter v Karcher. S. D., 67 N. W., 621 
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Judgment mnst be entered at once upon the yerdict of 
the jury, 

"Justices are required, where a case in justice court is 
tried by a jury, to enter the judgment at once upon the 
verdict, and any judgment entered in disregard of either 
of these provisions may be avoided in any proper pro- 
ceeding for that purpose." 

In re Dance, 2 N. D., 184; 49 N. W., 733 

Judgment for laborer's or mechanic's wages. 

' ' The allegation or proof that the judgment upon which 
the execution was issued is 'a judgment for labor,' is 
not equivalent to an allegation or proof that it was a 
judgment for ' laborer's or mechanic's wages ' within 
the meaning of Sec. 5136." 

Paddock et al, v Balgord, Sheriff, et al, 
2 S. D. , 100; 48 N. W. . 840 

Appeal from a default judgment. 

' ' Section 6129 of the Compiled Laws, authorizes a party 
against whom a justice of the peace has rendered judg- 
ment by default to appeal therefrom." 

Perrott v Owen, S. D., 64 N. W., 526 

Appeal from a default judgment. 

Where the defendant appeared on the return day by 
his attorney and had the case continued to another time, 
when the attorney again appeared and filed an answer, 
but the defendant himself failed to appear within the 
hour and not until after judgment had been rendered 
against him. Held^ that the defendant might appeal 
therefrom. 

Harris v Watkins, 5 D.. 374; 40 N. W., 536 
May set aside a default. 

' ' Under Sec. 6065, Comp. Laws, a justice of the peace 
may vacate and set aside a judgment by default, taken 
against a party by mistake, surprise, inadvertence, or 
excusable neglect." 

Perrott v Owen. 8. D., 64 N. W., 526 
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" Under Comp. Laws Sec. 6065, permitting a justice, 'on 
such terms as may be just, and on payment of costs.' 
to set aside a judgment by default. The term ' costs ' 
includes the attorney's fee specified in Section 6148. " 

Erpenbach v C, M. & St. P. Ry. Co., S. D.. 67 N. W., 606 

Commitment for non-payment of costs. 

"The law does not authorize a justice of the peace to 
commit a defendant for the non-payment of costs which 
are no part of the 6ne imposed as a penalty for his 
offense. " 

In re Lnckey. 6 S. D.. 526; 62 N. W.. 134 

Judgment will not be reyiewed on certiorari. 

" Where the law affords a plain, speedy and adequate 
remedy, certiorari will not lie. Appeals from inferior 
tribunals are, in law, regarded with favor." 

Perrott v Owen, S. D., 64 N. W.. 526 

" Certiorari is not the proper remedy to correct an error 
of law arising at a trial before a justice of the peace in 
any case where the ordinary remedy by appeal would 
be available. " 

Lewis V Gallup, 5 N. D.. 384; 67 N. W.. 187 



5. Costs. 

Recoyery of less than 850 in the circuit court. 

"Plaintifi is charged with a knowledge of the amount 
which he was entitled to recover, and when the subject 
matter is within the jurisdiction of a justice court, and 
is placed beyond such jurisdiction by claiming more 
than is due, the defendant is entitled to costs, under 
Sub-Division 4, of Sec. 5191, Comp. Laws, when the 
judgment obtained is less than $50." 

Laney v Ingalls, 5 S. D., 183; 58 N. W., 572 

Recoyery of less than t50 in the circuit court. 

"When, in an action commenced in the circuit court, 
the plaintifi recovers less than $50, and the action is one 
the subject matter of which is within the jurisdiction of 
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a justice of the peace, the defendant is entitled to costs, 
under Sub-Division 4, Sec. 5191. Comp. Laws, though 
the amount claimed in the complaint exceeds the juris- 
diction of such justice." 

Township of DeSmet v Dow, 4 S. D.. 163; 56 N. W., 84 

Section 5191, Comp. Laws, allows costs of course to 
the plaintiff in an action for money where he recovers 
$50, and allows costs of course to the defendant in such 
an action unless the plaintiff is entitled to costs. Such 
an action may be brought in the district court, but if 
the plaintiff recovers less than $50 he will not be 
entitled to costs. 

St. P. F. & M. Ins. Co. v Coleman, 6 D.. 458; 43 N. W., 693 

RecoTery of less than t50 when the justice has no 
Jurisdiction. 

"In an action for trespass to real estate, an allegation 
that plaintiff is entitled to possession of the property 
and a denial of the same raises a question of title which 
would deprive a justice of jurisdiction of the action 
under Comp. Laws, Sec. 6042, and. on recovery in the 
circuit court, plaintiff is entitled to costs under Comp. 
Laws Sec. 5191." 

Grosso v City of Lead, S. D., 68 N. W., 310 

Attorney fees are a part of the costs. 

"Under Comp. Laws, Sec. 6065, permitting a justice on 
such terms as may be just, and on payment of costs, to 
set aside a judgment by default. The term 'costs' in- 
cludes the attorney's fees specified in Sec. 6143." 

Erpenbach v C. M. & St. P. Ry. Co., S. D., 67 N. W., 606 

Attorney fees on appeal. 

Attorney's fees are not allowed as a part of the costs 
upon an order dismissing an appeal in the district court. 

Kirkpatrick v Dak. C. Ry. Co., 4 D., 481; 33 N. W., 103 
Commitment for non-payment of costs* 

'*The law does not authorize a justice of the peace to 
commit a defendant for the non-payment of costs, which 
are no part of the fine imposed as a penalty for bis 
offense." 

In re Lackey, 6 S. D., 526; 62 N. W., 134 
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Fees in criminal cases in nnoriranized counties. 

"Comp. Laws, Sec. 425, provides that the civil and 
criminal jurisdiction of justices of the peace in a judi- 
cial sub-division containing one or more unorganized 
counties, shall extend over all such unorganized coun- 
ties, and that the expenses of all criminal prosecutions 
arising in such unorganized counties shall be audited 
and paid out of the state treasury, when the same is 
certified and allowed in the manner prescribed therein. 
Held^ that such a statute applies to unorganized counties 
which were a part of tha Great Sioux Indian Reserva- 
tion at the time the Statute was enacted." 

Morgan v State. S. D., 68 N. W., 588 

Fees in criminal cases in organized counties. 

• • Where a justice of the peace files his sworn report, con- 
taining an itemized account of his fees in criminal cases, 
with the board of county commissioners of the proper 
county, and such board fails to lake any action thereon 
within a reasonable time, the justice may bring suit 
against the county for fees, and he is not required to com- 
pel such board by mandamus to act upon such claim." 

Barrett v Stutsman Co.. 4 N. D., 175; 59 N. W., 964 



6. Appeals. 

Xotice, omission of tlie word ^* whole." 

When it clearly appears that the appeal is taken from 
the entire judgment, the omission of the word " whole" 
in the notice, is immaterial and will not vitiate the 
appeal. 

Kirkpatrick v Dak. C. Ry. Co.. 4 D . 481; 38 N. W., 103 

Notice, and what it should contain. 

A notice of appeal ' ' must state whether the appeal is 
taken from the whole or a part of the judgment; and 
if from apart, what part, and whether the appeal is taken 
on questions of law or fact or both." Comp. Laws, Sec 
6129. Sec. 6190 provides that ' 'when a party appeals to the 
district court on questions of fact, or on questions of 
both law and fact, and demands in his notice of appeal 
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a new trial in the district coart. no statement ( on ap- 
peal ) must be made, but the action must be tried anew 
in that court." Held^ that no demand for a new trial 
was necessary in the notice where the appeal was upon 
questions of both law and fact, in order to give the 
district court jurisdiction to determine the questions 
which appeared upon the face of the record, and which 
had been decided by the justice. 

Karr v C. & N.-W. Ry. Co . 6 D.. 14; 50 N. W.. 125 

Htatement and notice. 

Comp. Laws, Sec. 6129, provides that "any party dis- 
satisfied with a judgment rendered in a justice's court 
may appeal therefrom to the district court," and the 
notice of appeal must state whether the appeal ' ' is taken 
on question of law or fact, or both." Comp. Law, Sec. 
6130, provides that if a party appeals to the district court 
on questions of law alone, he must prepare a statement 
of the case and have the same settled by the justice. 

Purcell V Booth. 6 D., 17; 50 N. W.. 196 
Service and filing of the notice and bond. 

" To make an appeal from a justice of the peace effect- 
ual there must be a notice of appeal ; a service of it on 
the adverse party, and the filing of it and of an under- 
taking for costs with the justice, and all of these acts 
must be done within the time prescribed by the statute 
for taking the appeal." 

Rudolph V Herman, 2 S. D., 399; SON. W., 833 

Service and lilin^ within time. 

' ' An appeal is taken from the judgment of a justice's 
court by the service and filing of a notice of appeal, 
and the appeal is perfected by filing an undertaking on 
appeal as required by the statute. 

' ' These are the only pre-requisites to the taking of an 
appeal that are jurisdictional, and, when performed 
within the time prescribed by the statute, after the ren- 
dition of the judgment appealed from the appellate court 
has jurisdiction of the case." 

Edminster v Rathbun. 3 S. D., 129; 52 N. W., 263 
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Waiver of jnrisdietion by appeal. 

See Plunkett v Evans. 2 S. D., 434; 50 N. W., 961, and 

Miner v Francis et al. 

3 N. D., 549: 58 N. W.. 348, Cited on page 268. 

' ' After an appeal upon question of law and fact by a 
defendent from a judgment of a justice of the peace to 
the district court, where a demand for new trial is em- 
bodied in the notice of appeal, the defendant cannot 
deny the jurisdiction of the district court over his person, 
although the justice of the peace rendering the judg- 
ment appealed from never acquired jurisdiction over 
his person." 

Lyon V Miller. 2 N. D.. 1; 48 N. W.. 514 

Appeal before entry of judgment. 

An appeal may be taken after the return and entry of 
the verdict, although no formal judgment has been 
entered on the justice's docket. 

Porter v Parker, 4 D.. 397; 33 N. W., 70 

Statement mnst be filed with the justice. 

"Justice's Code, Sec. 6130, providing, that when a 
' party appeals to the circuit court on questions of law 
alone, he must prepare a statement of the case, and 
file the same with the justice, which ' must contain the 
grounds upon which the party intends to rely,' etc., is 
mandatory; and, in the absence of such statement the 
circuit court has no jurisdiction." 

Tschetter v Heiser. S. D., 68 N. W., 744 

When a statement is necessary. 

"When an appeal is taken from a justice's court upon 
questions of both law and fact, the case is tried anew 
in the appellate court, and no statement of the case is 
provided for, and in such case the appellate court can- 
not review alleged errors of the justice's court." 

City of Yankton v Douglass, S. D., 66 N. W., 923 

Appeal from a default judgment. 

"Appeals from inferior tribunals are, in law regarded 
with favor; and the statute makes no distinction as to 
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the right of appeal between parties who have suffered 
judgment by default in the district court, and those who 
have appeared in the action." 

Perrott v Owen. S. D.. 64 N. W.. 526 

Harris v Watkins, 5 D.. 374; 40 N. W., 536 

Payment of Justice's fees before appeal. 

' ' The payment of the justice's fee for making his return 
does not constitute one of the acts necessary to perfect 
the appeal." 

Edminster v Rathbun, 3 S. D.. 129; 52 N. W., 263 

Docket entries. 

"When a strict compliance with all jurisdictional stat- 
utory requirements relating to taking and perfecting an 
appeal to the circuit court from a judgment rendered 
by a justice of the peace afl5rmatively appears from the 
record, the mere fact that the certified copy of the 
justice's docket transmitted to the circuit court, fails to 
show the receipt of a notice of appeal and filing of an 
undertaking, is not sufficient to divest the circuit court 
of jurisdiction to hear and determine the case on appeal. " 

Warder, Bushnell & Glessner Co. v Raymond, 

S. D., 64N. W.. 525 

Docket cannot be impeached by affidayits, bnt may be 
ordered to be amended. 

' • If the justice has failed to make the entries in his 
docket, which, by law, he is required to make, it seems 
the appellate court may, in a proper application, direct 
the docket to be amended, but the certified copy of the 
docket cannot be attacked collaterally, and its correct- 
ness determined upon ex parte affidavits." 

Mouser v Palmer, 2 S. D., 463; 50 N. W., 967 

Failure of the docket to show jurisdictional facts. 

"While a docket of a justice of the peace should, and 
will when kept in the manner required by law, contain 
a record of all facts essential to the jurisdiction of such 
court, an authentical transcript of a judgment rendered 
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in justice court is not void, although it fails to show 
jurisdictional facts, and is in the following form: 

'Territory of Dakota, } 
County of Hamlin, \ "• J"^^'^^ ^°"«^- 

Before R. J. Taylor, Justice of the Peace. 
W. H. William, Plaintiff, 

V 

Easton O. Rice, Defendant. 

Defendant failing to appear, I therefore render 
judgment in favor of the plaintiff, and against the 
defendant, in the sum of One Hundred Dollars, and 
costs in this action. Judgment rendered March 10, 
at 8 o'clock, p. m., A. D , 1886, for plaintiff for 
$100; costs, $16.50; cost of transcript of judgment 
to be added, $1; total, $117.50. 

Territory of Dakota, \ 
County of Hamlin, \ 

I, R. J. Taylor, a justice of the peace, hereby- 
certified that I have compared the foregoing with 
the original entry of judgment rendered by me in 
the above entitled action, and that the same is a 
correct transcript therefrom as appears from my 
docket. 

Given under my hand this tenth day of March ^ 
AD., 1886. 

R. J. Taylor, 

Justice of the Peace for Hamlin County, D. 7".'" 
William v Rice, 6 S. D., 9; 60 N. W., 153 . 

Undertaking, exception to the snffieiency of the snre- 
ties, 

" Under Comp Laws, Sec. 6133, providing, that upon 
filing the bond on appeal from a justice court, the 
adverse party may except to its sufficiency, and unless 
the sureties justify within five days thereafter, upon 
notice to such adverse party, the appeal must be re- 
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garded as if no such undertaking had been given. A 
justification without notice to the adverse party confers 
no jurisdiction on the circuit court." 

' ' The sufficiency of the sureties to an undertaking on 
appeal from justice court having been excepted to, 
the appellant offered new sureties, but failed to serve 
notice of their justification upon the adverse party, as 
required by Comp Laws, Sec. 6133. Upon motion in 
the circuit court to dismiss the appeal on the ground 
that there was no undertaking, the appellant asked to 
file a new undertaking. Held, that the application was 
properly refused." 

^ • The return of a notice of exceptions to the sufficiency 
of an undertaking on appeal from justice court recited 
that it came into the hands of the officer July 2, and 
was served August 3. The undertaking was filed on 
August 1. Held, that the notice having been served 
after the exceptions were filed, was valid, though given 
to the officer before the undertaking was filed." 

McDonald v Paris, S. D., 68 N. W., 737 

Failure of sureties to justify. 

' • If in an appeal from justice court the sufficiency of 
the sureties in the undertaking is excepted to as pro- 
vided in Sec. 6133, Comp. Laws, and they or other 
sureties do not justify as required in said section, the 
appeal, on motion of respondent in circuit court, should 
be dismissed." 

^* The affidavits of the sureties as to their qualifications, 
appended to the undertaking when executed, do not 
constitute such justification as is contemplated by said 
section. " 

Barber v Johnson, 4 S. D., 528; 57 N. W.. 225 

Failure of sureties to justify. 

The case of Barber v Johnson, last above cited, in a 
measure overrules Judson v Bulen, 6 I)., 70; 50 N.W., 
484. 

Amendment of undertaking on appeal. 

An amendment d the undertaking on appeal from a 
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justice of the peace should be allowed where the appel- 
lant offers to remedy the defect. 

Keehl v Schaller. 6 D.. 499; 50 N. W., 195 

Amendment of undertaking on appeal. 

"When a motion to dismiss the appeal is made in the 
appellate court on the ground that the undertaking filed 
is insufficient, and the appeal appears to have been 
taken in good faith, the appellate court has the power, 
and it is its duty, to permit the appellant to file a new 
undertaking, upon such terms as may be just, and, 
when such undertaking is filed, to deny the motion to 
dismiss the appeal. " 

Towle V Bradley, 2 S. D.. 472; 50 N. W.. 105T 

When a new undertaking cannot be tiled. 

"Compiled Laws, Sec. 6133, provides: that no appeal 
from a justice shall be effectual, unless an undertaking 
be filed in the sum of $100 for payment of costs of 
appeal; or if a stay be claimed in a sum twice the 
amount of the judgment, ' including the costs when the 
judgment is for the payment of money,' and that 'a 
deposit of the amount of the judgment, including all 
costs.' is equivalent to the filing of the undertaking. 
Held^ that the undertaking for costs in the sum of $100 
must in all cases be given." 

"Where no sufficient undertaking has been filed in 
time on appeal from a justice, as required by Compiled 
Laws, Sec. 6133, the circuit court has no jurisdiction, 
and cannot permit appellant to file a new undertaking. '»■ 

Smith V Coffin. S. D., 70 N. W., 636 

Amendment of the undertaking after appeal to the 
supreme court. 

"When an appeal from a justice's court has been dis- 
missed by the circuit court, and the order dismissing 
such an appeal has been confirmed by the supreme 
court, the jurisdiction of the circuit court over the case 
is at an end; and a motion made to such circuit court, 
after the decision of the supreme court, by the appellant 
for leave to file a new or amended appeal bond, in order 
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to perfect his appeal from tbe justice's court, is properly 
denied." 

Rudolph V Herman. 4 S. D.. 203; 56 N. W., 122 

Undertaking for stay of forcible detainer proceedings. 

"An undertaking for staying proceedings under judg- 
ments in action of forcible entry and detainer, and 
allowing defendant to retain possession of the property 
during the pendency of the appeal, is not such an 
undertaking as is required of appellant as security for 
the payment of costs on appeal." 

Rudolph V Herman, 2 S. D., 399; 50 N. W.. 833 

Failure of the clerk to file tlie appeal for non-payment 
of fees. 

Where it appeared that the clerk had received the 
appeal papers within the 16 days, but did not endorse 
a filing thereon for the reason that his fees had not been 
paid, it was held that the court had acquired jurisdiction 
and it was error to dismiss the appeal for that reason. 

Harris v Watkins. 5 D., 374; 40 N. W., 536 

Failure to file in time. 

'* When an appeal from a justice's judgment was per- 
fected more than 30 days before a term of the appellate 
court, but the justice's return was not filed in the ap- 
pellate court until after the commencement of the term. 
That court committed no error in dismissing the appeal, 
no sufficient excuse having been shown for the delay." 

Edminster v Rathbun. 3 S. D.. 129; 52 N. W.. 263 

All pleadings must be sent up. 

"A defendant is entitled, on appeal from a conviction 
before a justice on questions of both law and fact, to 
have all papers filed in the cause transmitted to the 
circuit court, Comp. Law, Sec. 6182, and to the benefit 
of all legal questions raised on the pleadings in the jus- 
tice court." 

State v Walker, S. D.. 69 N. W.. 586 
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Pleadingrs may be amended in the circuit court. 

"On a trial de novo on an appeal from justice court 
such amendments of the pleadings filed with the justice 
or entered by him in his docket may be allowed as 
might have been allowed by him." 

Butler V Ash, S. D., 70 N. W., 838 

Appeal can only be dismissed on notice. 

"Where an appeal is taken from a judgment in justice 
court to the district (now circuit) court,, the notice of 
appeal demanding a new trial, the case goes upon the 
calendar for trial as an original action, subject, so far 
as the trial is concerned, to the provisions of the Code 
of Civil Procedure ; and it is error for the trial court to 
dismiss the appeal for failure to prosecute, except upon 
notice provided in Sec. 6136, Comp. Law." 

Keehl v Schaller, 1 S. D., 290; 46 N. W., 934 

See also Myers v Mitchel, 1 S. D., 249; 46 N, W., 246 

Travelers Ins. Co. v Weber, 2 N.D., 239; 50 N.W.. 703 

Judgment on appeal. 

"Where the action was originally commenced in jus- 
tice court, wkere the plaintiff recovered judgment, the 
defendant appealed and the action was tried anew in the 
county court ; the judgment there rendered is the judg- 
ment of the county court, and ' may be enforced in the 
fame manner as judgments in actions commenced there- 
in.' Compiled Law, Sec. 6136." 

Winton v Knott, S. D., 63 N. W., 783 

Appeal on questions of law alone may be remanded 
for a new trial. 

" Upon appeal from justice to county court upon ques- 
tions of law only, the appellate court may ' set aside, 
afiBrm, or modify the judgment appealed from, or it 
may order a new trial in the justice court, but it cannot 
in such case and upon the statement provided by 
statute set aside the judgment appealed from and 
render a new judgment on the merits against the op- 
posite party. " 

"If, in such case and upon such statement, the appel- 
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late court finds prejudicial error, it shall reverse the 
judgment and remand the case to the justice's court for 
new trial. Comp. Law, Sec. 6136." 

Coughran v Wilson, S D.. 63 N W., 774 

Judg-ment will not be reyiewed on certiorari. 

' ' Certiorari is not the proper remedy to correct an 
error of law arising at a trial before a justice of the 
peace in any case where the ordinary remedy by appeal 
would be available." 

Lewis V Gallup, 5 N. D.. 384; 67 N. W.. 137 

" Where the law affords a plain, speedy and adequate 
remedy certiorari will not lie." 

Perrott v Owen, S. D.. 65 N. W., 526 

* ' In certiorari proceedings the duly authenticated tran- 
script of the record and proceedings kept by the inferior 
tribunal and returned to the superior court in obedience 
to the writ, imports verity and cannot be contradicted 
by the parol return of the officer who made the record." 

In re Dance. 2 N. D., 184; 49 N. W., 738 

7. Forcible Entry and Detainer. 

Actions inyolYin^ title to real estate. 

When the defendant in an action of forcible entry and 
detainer, in justice court, interposes an answer raising 
the title to real estate and offers proof under it, the 
jurisdiction of the justice ceases under Sees. 6049 and 
6076, Compiled Laws, and the case should be certified 
to the higher court; any judgment afterwards rendered 
i by the justice is void. 

Murry v Burris, 6 D., 170; 42 N. W., 25 

' ' The complaint showed upon its face that both parties 
to the action claimed title and based their rights to 
possession upon a fee simple title. Held^ that the 
justice had no jurisdiction." 

Hegar v DeGroat, 3 N. D , 354; 56 N. W., 150 

" In an action for trespass to real estate, an allegation 
that the plaintiff is entitled to possession of the .prop- 
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erty, and a denial of the same raises a question of title, 
which would deprive a justice of jurisdiction of the 
action, under Comp. Laws, Sec. 6042." 

Grosso V City of Lead. S. D., 68 N. W., 310 

"Where the plaintiff in an action of detainer pleads 
a written lease, by the terms of which defendant cove- 
nanted to surrender possession at the expiration of the 
terin, he is not required to plead title, and in su6h case 
no issue involving the title to the property can arise." 

Browne v Haseltine, S. D., 70 N. W., 648 

Complaint can be filed at any time before trial. 

" Jurisdiction in forcible entry and detainer does not 
depend on the filing of a verified complaint before the 
issuance of summons, and it is sufficient if the com- 
plaint is filed at or before the time the defendant is re- 
quired by the summons to appear and answer. Comp. 
Laws, Sec. 6077." 

Browne v Haseltine, S. D., 70 N. W., 648 
Lease itself proTes title. 

''In an action of forcible entry and detainer to recover 
possession of leased premises from the tenant after the 
expiration of his lease, the lease itself, until attacked, 
sufficiently proves the landlord's title. " 

Williams v Waite, 2 S. D., 210; 49 N. W., 209 

Tennant cannot dispute his landlord's title. 

"When a party in possession as owner makes a deed 
to another, and takes from him a lease of the demised 
premises, agreeing to pay rent and surrender the same 
upon the expiration of the term, he cannot, in an action 
by the landlord to recover possession, without first im- 
peaching the validity of the lease, controvert the land- 
lord's title by evidence that he made the deed under 
the coercion of menace and duress." 

Williams v Waite, 2 S. D., 210; 49 N. W., 209 

Renewal of lease by holding oyer. 

"When a tennant remains in possession of leaser* 
pro|)erty after the expiration of the term of the hirir 
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and the lessor accepts rent, the parties are presumed 
to have renewed the hiring on the same terms and for 
the same time not exceeding one year. Sec. 3771, 
Comp. Laws." 

•' In this case appellant hired for one year from April 
1, 1896, at a monthly rent. He held over, paying rent 
without any new contract to his lessor, thus renewing 
the old lease for another year. In the same manner it 
was renewed for a third year. During the last month 
of the third year the landlord gave the lessee written 
notice that the lease would not be renewed, and to sur- 
render the possession before May 1, 1889. Held, that 
after said May 1, 1889, appellant (the tenant) was in 
wrongful possession, and respondent (the landlord) 
was entitled to recover damages therefor." 

"Respondent ( the landlord ) did not renew the lease 
for another year by making an unsuccessful demand upon 
the appellant ( the tenant ) for rent for use of the 
premises for the month of april, for such rent accrued, 
if at all, not under or by virtue of the lease, but under 
the license of the notice, which distinctly refused to 
continue or renew the lease, but gave appellant a 
month in which to remove from the premises." 

Banbury v Sherin, 4 S. D., 88; 55 N. W., 723 

Forfeiture by failure to pay rent for three days after 
due. 

'* Under Comp. Laws, Sec. 6073, providing that the 
action of forcible entry and detainer may be main- 
tained ' when a lessee fails to pay his rent for three 
days after the same shall be due, ' a clause of re-entry 
need not be contained in the lease to authorize the 
action." 

'* Payment or tender of the rent by the lessee within 
three days after the notice to quit, given under Com. 
Laws, Sec. 6078, for non-payment, is served, prevents 
a forfeiture." 

Dakota Hot Springs Co. v Young, S. D., 70 N. W., 842 

Possession. 

"This action is maintainable where a party has entered 
by force upon the prior actual possession of another's 
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Forcible Entry and Detainer.— Concluded. 

real property. While the words of the statute give a 
right of action for a wrongful entry upon another's 
actual possession, these words must not be construed to 
include a possession taken by force and violence, and 
held by threats and menace, or by force and arms, 
against the rightful claimant striving to regain his 
possession; it must not be construed to mean a scram- 
bling possession." 

Murry v Burris, 6 D. . 170; 42 N. W. , 26 

Possession nnder contract. 

In this state, when the purchaser of land under a con- 
tract for a deed goes upon the same and crops it for a 
number of years, and exercises all the acts of ownership 
and possession. over the same necessary to obtain the 
full beneficial use of the land, he is in actual possession 
thereof, although he may never have lived upon the 
land or fenced any portion thereof. 
A party while thus in possession has a right to the full 
control of the land, and he may lease the same, and 
neither his tenant nor the vendor can defeat an action 
to recover the rent by showing that such vendee was in 
default under his contract. 

Nearing v Coop, N. D., 70 N. W., 1044 

Bond for stay of proceeding's. 

•'An undertaking for staying proceedings under judg- 
ments in actions of forcible entry and detainer and 
allowing defendant to retain possession of the property 
daring the pendency of the appeal, is not such an 
undertaking as is required of appellant as security for 
the payment of costs on appeal." 

Rudolph V Herman. 2 S. D.. 399; 50 N. W., 833 

8. Other Matters. 

Justice may administer an oath to railway commis- 
sioners. 

St. p. & S. C. Ry. Co V Covell, 2 D., 483; 11 N. W., 106 

Payment to constable liolding an execution. 

"Compiled Laws, Part 2, Chap. 13, Sec. 5124, pr- 
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Other Matters.— Concluded. 

vides: that after the rendition of a judgment, any 
person indebted to the defendant in execution may pay 
to the ' sheriff ' the amount of such indebtedness, or so 
much as is necessary to satisfy the execution, and the 
sheriff's receipt shall be a sufficient discharge therefor; 
Sec. 6117 makes the provisions of part 2, Chap. 13, 
relating to the levy and sale, or delivery of personal 
property, so far as the same are applicable, apply to 
executions issued by a justice of the peace: Held; that 
Sec. 5124 applies to payments made to a constable on 
an execution issued by a justice of the peace." 

Bedford v Kissick, S. D., 67 N. W.. 609 

Law abolishing office of police Justice. 

' ' Section 2209, Revised Codes, undertook to supersede 
the police magistrates and their courts, provided for by 
Sec. 118 of the State Constitution, by the municipal 
courts therein established, which last named courts 
were given all the powers and jurisdiction of such police 
magistrates, and, in addition thereto, other jurisdiction 
not mentioned in said section of the constitution: Held^ 
that said Sec. 2209, Revised Codes, is unconstitutional 
and void." 

McDermont v Dinmie. N. D., 69 N. W.. 294 

Election and appointment. 

A justice of the peace must be elected by the people 
in such manner as may be provided by law. 

People V Briggs, 1 D., 302; 46 N. W., 451 

Notice of constable's sale. 

• ' Under a statute that requises public notice to be 
given for at least 10 days before an officer can sell 
property levied upon by virtue of execution, a sale and 
delivery thereof upon 8 days' notice is unauthorized, 
and renders the seizure and all subsequent proceedings 
the acts of a trespasser from the beginning." 

Bowman v Knott. S. D., 66 N. W , 457 



Payment of Justice fees in criminal cases. 

See Costs under Justice of the Peace on page 2y*f. 
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LABORER, LABOR CLAIMS (293) LANDLORD & TENANT 

LABORER AND LABOR CLAI.VIS. 

Employee may recover pro rata for the time employed 
though contract has not been completed. 

McCellan v Harris, S. D., 64 N. W., 522 

Bedow V Tonkin, 5 S. D., 482; 59 N. W., 222 

Complaint for labor performed. 

Busta V Wardall, 3 S. D.. 141; 52 N. W.. 418 

Action for reasonable yalne of services. 

Zeimet v Phillips, S. D., 65 N. W., 418 

Allegation as to laborer's and mechanic's wa^es, and form 
of judgment to subject exemptions to the payment of 
such judgment. 

Paddock v Balgord. 2 S. D., 100; 48 N. W., 840 



LANDLORD AND TENANT. 

See Forcible Entry and Detainer under head of Justice 

of the Peace. 

Tenant estopped to deny landlord's title. 

Williams v Wait 2 S. D.. 210; 49 N. W., 209 
Nearing v Coop, N. D., 70 N. W.. 1044 

Term of lease^ renewal. Whether an actual lease or an 
agreement to lease. 

Grigsby v Tel. Co.. 5 S, D.. 561; 59 N. W., 734 

Termination of lease^ sufficient notice of. 

Banbury v Sherin, 4 S. D., 88; 55 N. W., 723 
Hunter v Karcher. S. D., 67 N. W., 621 

Repairs^ liability of landlord for. Cellar and store room 
not "a building intended for the occupation of human 
beings" within meaning of Comp. Laws, Sec. 8737 

Edmison v Alesen, 4 D., 145; 27 N. W., 82 

Land owner is presumed to own the erops. 

Elstad V N. W. El. Co., N. D.. 69 N. W., 44 
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Landlord and Tenant.— ^ Continued. 

Action for injury to tlie freehold; landlord may maintain 
while tenant is in possession. 

Arneson v Spawn, 2 S. D.. 269; 49 N. W.. 1066 

Lien on furniture for rent; effect of such a provision in a 
lease. 

Esshom V Watertown Hotel Co., S. D., 63 N. W., 229 

Reservation of crops in contract of sale does not create 
relation of landlord and tenant. 

Moen V Lillestal, 5 N. D., 327; 65 N. W., 694 

Renting on sliares; rights of landlord. 

Perry v Beaupre, 6 D., 49; 50 N. W., 400 

Renting on shares is a contract of adventure, not hire; 
measure of damages for breach is the value of the 
share, not value of services in sowing and harvesting. 

Bowers v Graves, S. D.. 66 N. W., 931 

Conversion of crop by tenant. 

Lloyd V Powers, 4 D., 62; 22 N. W., 492. 

Ownership of crop under share lease. 

Consolidated Co. v Hawley.'S. D., 63 N. W., 904 

Lease of property abntting on a street carries ease- 
ments with it. 

Edmison v.Lowry, 3 S. D., 77; 52 N. W., 583 

Eviction on a three day notice for non-payment of rent; 
no re-entry clause necessary in the lease. 

Dak. Hot Springs Co. v Young. S. D., 70 N. W., 842 

Eviction by landlord occupying the street. 

Edmison y Lowry, (Supra.) 

Fixtures must be removed during the term of the lease or 
they become the property of the landlord under Sec. 
3206, Comp. Laws. 

Sweet v Myers, 3 S. D., 824; 53 N. W., 187 
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Landlord and Tenant.— Concluded. 

Possession of the landlord, what constitates. 

Nearing v Coop, N. D., 70 N. W., 1044 

Tenant holding over reneWis the lease. 

Banbury v Sherin, 4 S. D., 88; 55 N. W., 723 

Notice to qnit^ what is sufBcient. 

Banbury v Sherin, (Supra.) 

LAND OWNER. 
Presumed to own to middle of street for purposes of 

street use. 

Edmison v Lowry. 3 S. D., 77; 52 N. W., 583 

Alien could hold land under territorial law. 

Gorman Min. Co. v Alexander, 2 S. D., 557; 51 N. W., 346 

Placing^ land in trust; restraining alienation for a longer 
period after death than the life of persons in being is 
void. 

Penfield v Tower. 1 N. D., 216; 46 N. W., 413 

Person having entered goyernment land has the equitable 
title. 

Bowne v Wolcott, 1 N. D., 415; 48 N. W., 336 

Tenant not permitted to remove fixtures after termina- 
tion of lease. 

Sweet V Myers, 3 S. D., 324; 53 N. W., 187 

Presumed to own springs located on the land. 

Metcalf V Nelson, S. D., 65 N. W., 911 

Possession; what acts are necessary to constitute. 

Nearing_v Coop, N. D., 70 N. W., 1044 

Exeayation, lateral support. 

Ulrick V L. & T. Co., 2 S. D., 285; 49 N. W., 1054 
Novotony V Danforth, S. D., 68 N. W., 749 



LARCENY (296) LIENS 

LARCENY. 

Indictment for. 

Territory v Anderson. 6 D., 300; 50 N. W.. 124 

LATERAL SUPPORT. 

Excavation on the line. 

Ulrick^v Loan Co , 2 S. D.. 285; 49 N. W., 1054 
Novotony v Danforth, S. D., 68 N. W., 749 

LAWYER. 

See Attorney. 

LETTER OF CREDIT. 

See Contracts. 

LIBEL. 

A statement that plaintiff made false aflQdavits in order to 
commence his case is not libelous. 

Casselman v Winship. 3 D., 292; 19 N. W., 412 

Libel of a ship, action in admiralty. 

Braithwaite v Jordan, 5 N. D., 196; 65 N. W.. 703 

LICENSE. 

Requirement from pedlers of goods made outside the 
state unconstitutional. 

Rogers v McCoy, 6 D. 238; 44 N. W.. 990 

State V O'Connor, N. D,, 67 N. W.. 824 

LIENS. 

See Thresher^ s Liens, Attorney's^ Mechanic's Lien, Chattel 
Mortgage, Seed Grain, Agistment. 

For seed ^ain; sufficient to plead in foreclosure that the 
seed was sown on land "owned, used, occapied or 
rented," by purchaser. 

Joslyn V Smith, 2 N. D., 58; 49 N. W., 382 
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Liens.— Continued. 

For seed gri*ain9 failure to describe land on which sown 
fatal; court will not reform the lien. 

Lavin V Bradley, 1 N D., 291; 47 N. W., 384 

Grain furnished by county is a mere debt and not a tax. 
Lien is not superior to pre-existing mortgages. 

Yeatman v King. 2 N. D., 421; 51 N. W.. 721 

Redemption^ right of, from any lien before foreclosure. 

Kaleschuer v Upton, 6 D., 449. 43 N. W., 816 

Yendor's lien. 

Roby V Bank, 4 N. D.. 166; 59 N. W., 719 

Stoppage in transit, right of. 

Powell V McKechnie. 3 D.. 319; 19 N. W., 410 

Tlireshing lien, allegations of complaint. 

Parker v Bank. 3 N. D.. 87; 54 N. W., 313 

Tlireslling lien; must file not only an account but a des- 
cription of land where grain was grown. 

Martin v Hawthorn, 3 N. D., 412; 57 N. W., 87 

Martin v Hawthorn. 5 N. D., 66; 68 N. W., 895 

Lien of livery stable for feed, not lost because the owner 
has possession of the* horse temporarily. 

Welsh V Barnes. 5 N. D.. 277; 65 N. W., 675 

Mortgage on crop growing on land during the year of 
redemption from execution sale. 

Second Nat. Bank v Swan, 2 N. D.. 225; 50 N. W, 357 

Retaining property of another for a debt due does not 
give a lien on the property. 

Taylor v Jones, 3 N. D.. 285; 55 N. W.. 593 

Lien of assigned mortgage; how lost by failure to record 
assignment. 

Merrill v Hurley, 6 S. D., 592; 62 N. W.. 958 

Merrill v Luce, 6 S. D., 854; 61 N. W., 43 
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Liens.— Concluded. 

Mechanic's lien for repair of engine. 

Garr v Clements. 4 N. D., 559; 62 N. W., 640 

Lien for pasturing stock will be inferior to the lien of a 
chattel ^nortgage. 

Wright V Sherman. 3 S. D., 290; 52 N. W., 1093 
LIFE INSURANCE. 

Se^ Insurance. 



LIMITATIONS OF ACTIONS. 

Extension of time for payment ; effect of. 

Meyer v school Dist., 4 S. D., 420; 57 N. W. 68 

Pleading that the cause of action did not accrue within six 
years before the commencement of action is sufficient. 

Searles v Knapp. 5 S. D.. 325; 58 N. W., 807 

Pleading the statute by answer^ burden of proof. 

Dielman v Bank, S. D., 66 N. W.. 311 

Bescision for frand; action may be brought at any time 
within statutory limitation, by one having promptly 
offered to rescind. 

Hilton V Advance Co., S. D., 66 N. W., 816 

Tax lien^ not barred in six years. 

Iowa Land Co. v County, S, D.. 67 N. W., 52 

Insurance policy^ time of bringing action on. 

Travelers Ins. Co. v Ins. Co., 1 N. D., 151; 45 N. W., 703 

Johnson v Ins. Co., 1 N. D., 167; 45 N. W., 799 

County warrants are sealed instruments ; limitation of 
action is 20 years. 

Heffleman v Pennington Co., 3 S. D , 162; 52 N. W.. 851 

Statute must he pleaded as a defense or it is waived. 

Meyer v School, 4 S. D., 420; 57 N. W., 68 
Rathbone v Coe. 6 D.. 91; 50 N. W., 620 
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Limitations of Actions.— Concluded. 

Statute of limitation groTerned by law of the state where 
suit is brought. 

Star Wagon Co v Matthiessen, 3 D., 283; 14 N. W., lOT 

Contract made in a foreign state; if an action had be- 
come barred there the bar will be available here. 

Rathbone v Coe. 6 D., 91; 60 N. W.. 620 

BeeoTery of land held under tax title. 

Hegar v DeGroat. 3 N. D., 854; 56 N. W., 160 
Duncan v Newcomer, S. D., 69 N. W., 680 



LIS PENDENS. 

An nnrecorded deed^ executed and delivered prior to, but 
not recorded until after the filing of lis pendens, is 
superior to the lien of the lis pendens. 

Bateman v Backus, 4 D.. 488; 84 N. W., 66. 

Roblin v Palmer, S. D., 67 N. W., 949 



LIVERY STABLE KEEPER. 

Lien for feed is not lost because the owner temporarily has 
possession of the horse. 

Welch V Barnes, 5 N. D., 277; 65 N. W., 675 



LOAN ASSOCIATIONS. 

Constrnction of laws governing. 

Verm't L. & T. Co. v Whitehead^ 
2N. D., 82; 49 N. W.. 318 

Estoppel of stock holders to deny corporate existence. 

Building & L. Ass'n v Chamberlain^ 
4S. D., 271; 56 N. W., 897 

LOCAL OPTION. 

See Intoxicating Liquor. 



MALICIOUS MISCHIEF (300) MANDAMUS 

MALICIOUS MISCHIEF. 

'Criminal proseeation under Sec. 6930, malice. 

Ter. V Crozier, 6 D., 8; 50 N. W., 124 



MALICIOUS PROSECUTION. 

Adyice of counsel as a defense, probable cause. 

Jackson v Bell. 5 S. D., 257; 58 N. W.. 671 

MANDAMUS. 

Supreme court has original jurisdiction in some cases. 

State V Archibald. 5 N. D.. 359; 66 N. W., 234 
.In re Ringrose. S. D., 69 N. W., 584 

Compelling inferior court to Tacate an order or jadg- 

ment. 
City of Huron v Campbell. 3 S. D.. 309; 53 N. W., 182 

Compelling' a judge to decide a question submitted. 

State V Judge. 3 N. D., 43; 53 N. W., 433 

Compelling county commissioners to submit the question 
of location of county seat to a vote. 

State V Lien, S. D.. 68 N. W.. 748 

Compelling the audit and payment of claims. 
Evans v Bradley, 4 S. D . 83; 55 N. W., 721 
Bailey v Lawrence County, 2 S. D., 533; 51 N. W., 331 
Howard v City of Huron, 6 S. D., 180; 60 N. W., 803 

Compelling county board to fix amount of license fee for 
sale of intoxicating liquors. 

Ter. V McPherson. 6 D., 27; 50 N. W.. 351 

Peremptory writ, issued after the alternative. 

Howard v City of Huron. 6 S. D.. 180; 60 N. W., 803 
Traveler's Ins. Co. v Mayer, 2 N.D., 234; 50 N.W.,706 
Howard v City of Huron, 5 S. D.. 539; 59 N. W., 838 
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Mandamus.— Continued. 

Proper remedy to compel an officer to tnrn over the books 
of his office to his successor. 

Driscoll V Jones, IS. D., 8; 44 N. W.. 726 

Ter. V Shearer, 2 D., 332; 8 N. W., 135 

State V Archibald. 5 N. D., 859; 66 N. W.. 234 

Is within discretion of the court. 

Ter. V Woodbury. 1 N. D.. 85; 44 N. W., 1077 

Will issue to compel county canvassing board to re- 
assemble and complete election canvass. 

Smith V Lawrence County. 2 S. D.. 185; 49 N. W, 7 

Ter. V Cole, 3 D , 301; 19 N. W., 418 

Effect of an appeal; cannot be granted until appeal is de- 
cided, under Comp. Laws, Sec. 5229. 

Ter. V Woodbury, 1 N. D., 85; 44 N. W., 1077 

Will not issue to compel the performance of acts left to the 
sound discretion of public officers. 

Heintz v Moulton, S. D.. 64 N. W., 135 

Will not issue to compel county treasurer to pay over 
funds. 

Ter. V Cavanaugh. 3 D.. 325; 19 N W.,413 

Proceeding may be entitled in name of state on the 
relation of person interested. 

State V Carey, 2 N. D., 36; 49 N. W., 164 

To redress private wrong, should be in name of party 
interested, and not state. 

Smith V Lawrence. 2 S. D., 185; 49 N W, 7 

Ter. V McPherson, 6 D., 27; 50 N. W., 351- 

Howard v City of Huron, 5 S. D., 539; 59 N. W^ 833 

Heintz v Moulton. S D., 64 N. W.. 135 

No adequate remedy at law; formal allegation not neces- 
sary where facts stated show there is none. 

Ter. V Shearer. 2 D., 832; 8 N. W., 135- 



MANDAMUS (302) MASTER AND SERVANT 

Mandamus.— Concluded. 

Appointment of soldier to office, action to compel. 

Thomas v Commissioners. 1 S. D., 452; 47 N. W., 529 

No demand necessary when officers refuse to do their 
duty. 

Heintz v Moulton, S. D.. 64 N. W., 135 

Letting contract by county commissioners^ not con- 
trolled by court. 

In re McCain, S. D., 68 N. W.. 163 

Compelling slieriff to turn over exemptions. 

Meyer v Beaver, S. D., 68 N. W.. 310 

Will not issue to compel Yiolation of an injunction. 

Wilmarth v Ritschlag. S. D., 68 N. W., 312 

Will not issue to aid in collection of illegal claim. 

State V Getchell. 3 N. D., 243; 55 N. W., 585 

To compel board of education to pay a teacher. 

Hardy v Purinton, 6 S. D., 382; 61 N. W., 158 

Form of answer to affidavit. 

Hardy v Purinton, ( Supra.) 

To compel a town to call an election. 

State v Young, 6 S. D.. 406; 61 N. W., 165 

Enforcement of a right to an office. 

State v Calahan, 4 N. D., 481; 61 N. W., 1025 

Not necessary that the writ be attested by the clerk. 

Ter. v Shearer, 2 D., 232; 8 N. W., 135 

MANSLAUGHTER. 

See Homicide. 



MASTER AND SERVANT. 

Contract between^ termination of. 

Fuller V N. P. El. Co., 2 N. D., 220; 50 N. W., 859 
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Master and Servant.— Continued. 

Compensation^ right to for full time employed. 

Calkins V Min. Co., 5 S. D., 299; 68 N. W.. 797 

Ejectment from train; liability of master for tort of ser- 
vant. 

Finney v N. P. Ry.. 3 D., 270; 16 N. W.. 500 

Inn keeper^ liability for assault upon guest by servant. 

Curtis V Dinneen. 4 D., 245; 30 N. W., 148 

Serrant may recoYer valne of services rendered, al- 
though he may not have completed terms of service. 

Bedow V Tonkin, 6 8. D., 432; 69 N. W.. 222 

McCellan v Harris, S. D.. 64 N. W., 522 

Ne^Iigrenee of master^ duty to keep safe appliances; 
delegation of duty to fellow servant of person injured. 

Gates V Ry. Co., 4 S. D., 433; 67 N. W., 200 

Negli^ence^ a question for jury. 

Bennett v N. P. Ry., 3 N. D., 91; 54 N. W.. 814 
Mares v N. P. Ry., 3 D., 836; 21 N. W.. 5 
Gates V Ry. Co., 2 S. D., 422; 59 N. W., 907 
Boss V N. P., Ry., 5 D.. 308; 40 N. W., 590 

Master not liable^ when danger could be ascertained by 
reasonable care. 

Carlson v Water Co., 5 8. D., 402; 59 N. W., 217 

Schmidt v Leistekow, 6 D., 386; 43 N. W., 820 

Bennett v N. P. Ry., 2 N. D., 112; 47 N. W., 408 

Carlson v Water Co., S. D., 65 N. W., 419 

Fellow servants, master's liability for negligence of. 

Ell v N. P. Ry. Co., 1 N. D., 336; 48 N. W., 222 
Gates v Ry. Co., 4 S. D., 433; 57 N. W., 200 
Elliott v Ry., 5 D., 523; 41 N. W., 758 
Gates v Ry. Co., 2 S. D., 422; 50 N. W., 907 



MASTER AND SERVANT (304) MEASANIC'S LIEN 

Master and Servant.— Concluded. 

Contributory negligence* 

Boss V N. P., Ry. Co.. 2 N. D.. 128; 49 N. W., 655 
Bennett v N. P. Ry. 2 N. D.. 112; 49 N. W.,^408 
Songstad v Ry.. 5 D., 517; 41 N. W., 755 
Elliott V Ry. 5 D.. 523; 41 N. W., 758 
Herbert v Ry., 3 D.. 38; 13 N. W.. 349 
Mares v Ry.. 3 D.. 336; 21 N. W., 5 
Bennett v Ry.. 3 N. D., 91; 54 N. W.. 314 
Bennett v Ry., 4 N. D.. 348; 61 N. W.. 18 

Setting fire by servant, whether servant was acting within 
scope of authority question for jury. 

Knight V Towle. 6 S. D., 575; 62 N. W , 964 



MAYHEM. 

Indictment^ premeditation. 

United States v Gunther, 5 D., 234, 38 N. W.. 79 



MEASURE OF DAMAGES. 

See Damages. 

MECHANIC'S LIEN. 

Law giving snb-contractors, not employed by owner, a 
lien is constitutional. 

Albright V Smith, 3 S. D., 631; 54 N. W . 816 

Albright v Smith, 2 S. D,, 577; 51 N. W.. 590 

Trial by jury in foreelosnre, not a constitutional right. 

McCormick v Phillips, 4 D. 506; 34 N. W., 39 

Foreclosure^ payment of contractor as a defense to lien of 
sub-contractor. 

Albright V Smith, 2 S. D., 577; 51 N. W., 590 

GuJl River L. Co. v Keefe, 6 D., 160; 41 N. W.. 743 
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Mechanic's Lien.— Continued. 

Claim secured by lien; not necessary to present to admin- 
istrator of decedent for allowance. 

Fish V De Laray. S. D., 66 N. W., 465 

Land lield under contract of purchase, lien may be taken 
against for improvements. 

Pinkerton v LeBeau, 3 S. D. , 440; 54 N. W. , 97 

Notice of claim^ service upon the owner not necessary. 

St. Croix L. Co. v Mitchell. 6 D.. 215; 50 N. W., 624 
Albright V Smith. 2 S. D., 577; 51 N. W.. 590 

Notice was necessary under law of 1881. 

McMillan v Phillips, 5 D.. 294; 40 N. W., 849 

Omission of credits will not invalidate lien. 

McCormick v Phillips, 4 D., 506; 34 N. W., 39 

Lien upon seyeral . buildings erected under a joint con - 
tract upon lots, some owned jointly, some severally. 

Fullerton v Leonard, 3 S. D.. 118; 52 N. W., 325 

Limitation of time for filing: i^u°s from last item of the 
account. 

Albright v Smith, 2 S. D., 577; 51 N. W., 590 

Description must suflBciently identify the property. 
Laird-Norton Co. v Hopkins, 6 S. D.. 217; 60 N. W., 857 
Cole V Association, 3 S. D., 272; 52 N. W., 1086 

Teriflcation* Failure to verify, how it affects subsequent pur- 
chasers and incumbrancers ; failure of notary to affix 
seal 

Hill V Company, 6 S. D., 160; 60 N. W., 752 

Purchaser of the property may defend against by showing 
that the lien was not binding upon the vendor. 

Des Moines Supply Co. v Milling Co., S. D., 70 N. W.,839 

Correction of a lien already filed, when done within 
the statutory time becomes a new lien as of that date. 

Sarles v Sharlow, 5 D., 100; 37 N. W., 74P 
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Mechanic's Lien.— Continued. 

Superior to a mortgage executed after commencement of 
building. 

Haxtun Co. v Gordon. 2 N. D.. 246; 50 N. W.. 708 

Snperiority oyer a prior mortgage^ exists only when the 
building or improvement was wholly erected subsequent 
to the mortgage and can be removed without damage 
to the mortgage. 

James River L. Co. v Danner. 3 N. D., 470; 57 N. W., 343 

Contractor haying snbstantially eomplied with his con- 
tract can recover the contract price less the damages 
sustained. 

Aldrich v Wilmarth, 8 S. D.. 523; 54 N. W., 811 

Waiver; an unexecuted agreement to make a mortgage is 
not. 

Barnard Co. v Galloway, 5 S. D., 205; 58 N. W., 565 

Collateral security; the note of a third person is under 
Sec. 5468, Compiled Laws, and a person taking such 
a note is not entitled to a lien. 

Edward P. Allis Co. v Electric Light Co. , 
S. D.. 70 N. W.. 650 

I 

Taking the note of the debtor not a waiver. 

Hill V Building Co.. 6 S. D., 160; 60 N. W.. 752 

Pleading that certain defendants "claim some interest in 
or lien upon," sufficient to require them to answer. 

Rust Owen Lum. Co. v Fitch, 3 S. D.. 218; 52 N. W.. 879 

Lien not diyested by foreclosure of an inferior mortgage. 
Laird-Norton Co. v Herker, 6 S. D.. 509; 62 N. W.. 104 

Will not attach to a homestead under the law of 1890. 

Fallihee v Witmayer, S. D., 70 N. W.. 642 

Person repairing a threshing eng^e has a lien superior to 
a prior mortgage, under Chap. 88, law 1890. 

Garr v Clements. 4 N. D., 559; 62 N. W". 640 
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Mechanic's Lten.— Concluded. 

One hauling material is entitled to a lien. 

Kehoe v Hansen, S. D.. 65 N. W., 1075 

Hnsband contracting for material for a building on his 
wife's land. 

Cawley v Day, 4 S. D.. 221; 56 N. W., 749 

Lien upon a bnilding erected B|Nm land previously mort- 
gaged; the lien will hold the building and a purchaser 
may remove. 

Laird-Norton Co. v Herker, 6 S. D., 509; 62 N. W., 104 



MEETING. 

S^e Towns. 

MENTAL ANGUISH. 

See Damages. 

MINES AND MINING. 

Disco very 9 marking boundaries of claim. 
Marshall v Harney Peak Co., 1 S. D., 350; 47 N. W., 290 

Location on Indian lands. 

Caledonia Co. v Noonan, 3 D., 189; 14 N. W., 426 
French v Lancaster, 2 D., 276; 49 N. W., 716 

Bights of grantee of part of a claim, not an adverse claim. 
Sussenback v Bank, 5 D., 477; 41 N. W., 662 

Conflicting claims because of ofifshooting veins. 

Duggan V Davy, 4 D., 110; 26 N. W., 887 

Adverse claims^ sufficiency of summons. 

Mars V Ora Fino Min. Co., S. D., 65 N. W., 19 

Bight of an alien to locate. 

Gorman Min. Co. v Alexander, 2 S. D., 557; 51 N.W., 34f' 
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Mines and Mining.— Concluded. 

Forfeitnre of claim by failure to do work. 

Dibble v Min. Co., S. D., 70 N. W.. 1055 

Failnre of co-owner to contribnte toward exp>enses; 
notice to his heirs. 

Elder v Min. Co., S. D., 70 N. W., 1060 
MINOR. 

See Parent and Child, Adoption. 

Cannot give a delegation of power. 

Wambole v Foote, 2 D., 1; 2 N. W., 239 

MORTGAGE, REAL ESTATE. 

See Chattel Mortgage. 

1. Wliat Is a Mortg^age. 

2. Requisites and Validity. 

3. liten and Property. 

4. Assignment. 

5. Payment and Release. 

6. Foreclosure. 

1 . What is a Mortgage. 

Agreement in deed to reconyey^ whether a mortgage or 
not is a question of fact. 

Jasper v Hazen, 4 N. D., 1; 58 N. W., 454 

Devore v Woodruff, IN. D., 143; 45 N. W.. 701 

McKenna v Whittaker, S. D., 69 N. W., 587 

Morris v Nyswanger, 5 S.D., 307; 58 N'W., 800 

Merrill v Hurley, 6 S. D., 592; 62 N. W.. 958 

Whether an instrument is a real estate or chattel 

mortgage^ is determined by the evidence. 

Mort. Co. V Hanson, 8 N. D., 465; 57 N. W., 345 

After payment, a mortgage cannot again be invested with 
any validity by agreeing that it shall stand for another 
debt. 

Luce V Mort. Co.. 6 D., 122; 50 N. W.. 621 
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2. Requisites and Validity. 

A mortgage executed in blank by the wife upon a 
homestead which is afterward filled in without her 
knowledge for a greater sum than was authorized, will 
not bind her. 

Ellis V Wait. 4 S. D., 455; 57 N. W.. 229 

Mortgage by a party who has been enjoined from transfer- 
ing his property is void in the hands of a person having 
notice of the injunction. 

Seamen v Galligan, S. D.. 66 N. W., 458 

BemoYal of bnilding from premises does not release it 

from the mortgage. 
Dak. L. & T. Co. v Parmalee. 5 S. D.. 841; 58 N. W.. 811 

Xortgage of a liomestead for porcliase money is not in- 
valid because it includes other indebtedness. 

Roby V Bank. 4 N. D., 166; 59 N. W.. 719 

After payment^ a mortgage cannot again be invested with 
any validity by agreeing that it shall stand for another 
debt. 

Luce V Mort. Co., 6 D., 122; 50 N. W.. 621 

Mortgage executed by husband and wife on the liome- 

Siead to secure notes on which husband alone is liable 
is valid. 

First Nat. Bank v Lamont, N. D., 67 N. W., 145 

3. Lien and Property. 

Xotiee of prior unrecorded mortgage, validity of. 

Morris v Beecher. 1 N. D.. 130; 45 N. W., 696 

Senior incumbrancer; not bound by the equitable rights 
of a junior incumbrancer without he has notice. 

Sarles v McGee. 1 N. D.. 365; 48 N. W., 231 

Pickford v Peebles. S. D., 68 N. W., 779 

Bemoyal of a building will not release the mortgage from 
the building. 

Dak. L. & T. Co. v Parmalee. 5 S. D., 341; 58 N. W., 811 
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Lien and Property.— Concluded. 

Effect of tax deed upon the rights of mortgagees. 

Safe Deposit Co. v Wickham, S. D., 69 N. W., 14 

After acqnired title by the mortgagor, inures to the 
benefit of the mortgagee. 

Yerkes v Hadley. 5 D., 524; 40 N. W., 340 

Attorney's fee, may stipulate as to. 

Hovey v Edmison. 4 D., 449; 22 N. W., 594 
Danforth v Charles, 1 D., 285; 46 N. W.. 576 

Delivery, unconditional delivery of notes secured by mort- 
gage at the office of a corporation sufficient. 

Merrill v Hurley, 6 S. D.. 592; 62 N. W., 958 

Personal taxes are not a superior lien to a prior mortgage. 
Miller v Anderson. IS. D., 539; 47 N. W., 957 

Liability of mortg^agee for insurance premium. 

Ins. Co. V Upton. 2 N. D.. 229; 50 N. W.. 702 

Mortgage for purchase money of homestead. 

Roby V Bank, 4 N. D., 166; 59 N, W., 719 

4. Assigrnment. 

Assignment of note carries mortgage with it and the payee 

cannot thereafter release the mortgage. 

Parker v Randolph. 5 S. D.. 549; 59 N. W.. 722 

Land contract, assignment of. 

Morris V Kyswanger. 5 S. D., 307; 58 N. W.. 800 

A mortgagee to whom loss is payable uoder an insur- 
ance policy may sue thereon. 

Traveler's Ins. Co. v Ins. Co., 1 N. D., 151; 45 N.W.. 703 

Assignment as collateral security; right of assignee to 
foreclose. 

Smith V Bank. S. D.. 64 N. W., 529 
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Asslffnmant.— Concluded . 

Assignment of mortgage^ not valid as against a subsequent 
innocent purchaser thereof without notice, unless 
recorded. 

Pickford v Peebles. S. D., 68 N. W., 779 

Merrill v Hurley. 6 S. D.. 592; 62 N. W.. 958 

Merrill v Luce. 6 S. D.. 354; 61 N. W.. 43 

Several holders of notes^ pro rate, though maturing at 
di£Eerent times. 

Commercial Bank v Jackson, S. D , 63 N. W.. 548 

Assignee cannot foreclose unless the assignment is in 
writing and recorded. 

Morris v McKnight, 1 N. D., 266; 47 N. W., 375 

Hickey v Richards, 3 D., 345; 20 N. W., 428 

Assignment of a partnership mortgage by one partner. 

Morris v McKnight, ( Supra. ) 



5. Payment and Release. 

Discharge* Duty upon payment, liability of non-resident 
under Sec. 4365, Compiled Laws. 

Jones V Trust Co., S. D., 63 N. W.. 553 

GreenbergvBank, 5N.D., 483; 67 N.W.,597 

Tender and deposit of the amount due is sufficient to 

make the mortgagee liable for the penalty for not re- 
leasing. 

Kronebusch v Raumin, 6 D., 243; 42 N. W., 656 

Itelease of part of security under agreement upon part 
payment. 

Obern v Gilbert, 6 D., 119; 50 N. W., 620 

ReyiTOr of a, mortgage released through mistake. 

Kelsey v Welch, S. D., 66 N. W.. 390 

Cancellation of mortgage, restoring record. 

Upton V Hugho, S. D., 64 N. W.. 523 
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Payment and Release.— Concluded. 

Grantee of the equity of redemption^ will be permitted 
to impeach a settlement between the original parties as 
to the amount due. 

First Nat. Bank v Honeyman, 6 D. 275; 42 N. W., 771 

Mortgagee to secure advances, how far binding upon the 
grantee of the premises. 

First Nat. Bank v Honeyman, (Supra.) 

Assuming payment of an existing^ mortgage; may be in 

a deed or in a separate writing but must be a clear 
agreement to pay ; merely retaining amount from pur- 
chase price is not sufficient. 

Granger v Roll. 6 S. D.. 611; 62 N. W., 970 

Moore v Booker. 4 N. D., 543; 62 N. W.. 607 

Connor v Bank, S. D., 64 N. W.. 519 

Effect of an unauthorized satisfaction by an agent. 

Wylly V Grigsby. S. D., 70 N. W., 1049 

6. Foreclosure. 

Foreclosure does not divest a prior lien, 

Laird-Norton Co. v Herker. 6 S. D., 509; 62 N. W., 104 

Foreclosure by advertisement. 

Male V LongstafiE, S. D.. 69 N. W., 577 

Assignee of a mortgage, cannot foreclose by advertise- 
ment unless the assignment is in writing and recorded. 

Morris v McKnight, 1 N. D., 266; 47 N. W.. 375 

Hickey V Richards. 3 D., 345; 20; N. W., 428 

Notice; first publication must be forty-two days before 
sale. 

Finlayson v Pederson, 5 N. D., 587; 67 N. W., 953 

Sufficiency of notice. 

Smith V Bank. S. D., 64 N. W., 529 

Notice of sale; selling the premises for the whole amount 
when only a part is due. 

Hodgdon v Davis, 6 D.. 21; 50 N. W.. 478 
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Foreclosure.— Continued. 

Mere inaccuracy in the notice, will not invalidate the 
same. 

Iowa Inv. Co. v Shephard, S. D., 66 N. W., 451 

Foreclosure by adyertisement is not depriving of prop- 
erty without due " process of law." 

Robinson v McKinney, 4 D.. 290; 29 N. W., 658 

Proceedings may be stopped by injunction. 

McCann v Mort. Co., 3 N. D., 172; 54 N. W.. 1026 

James River Lodge v Campbell, 6 S.D., 157; 60 N. W., 750 

Only mortgages having power of sale can be foreclosed by 
advertisement. 

Grant County v Mort. Co., 3 S. D., 390; 53 N. W.. 746 

Attorney's affidavit; failure to file will not invalidate fore- 
closure, but mortgagee cannot recover attorney fee. 

Johnson v Day, 2 N. D., 295; 50 N. W., 701 

Mortgagor's death and the fact that his heirs are infants 
does not affect the power of sale. 

Reiley v Phillips, 4 S. D., 604; 57 N. W., 780 

Pleading that the defendant has an interest in or lien 

upon is not demurable. and the owner of the equity of 
redemption is the only necessary party. 

Rust-Owen Lum. Co. v Fitch, 3 S. D., 213; 52 N. W., 879 

Carpenter v Ingalls, 3 S. D., 49; 51 N. W., 948 

Complaint must state whether other proceedings have 
been taken. 

Fisher v Bouisson, 3 N. D., 493; 57 N. W.. 505 

Tariance between names in pleading and proof; court 
will not take judicial notice that E. H. and Edward H. 
are the same persons. 

Andrews v Wynn, 4 S. D., 40; 54 N. W., 1047 

Heirs and administrators of the deceased are proper parties. 

Kelsey v Welch, S. D., 66 N. W., 89^ 
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Foreclosure,— Continued* 

Joinder of different canses of action. 

Bush V Froelick, S D.. 66 N. W.. 939 

Junior lien of a county for taxes. 

McGilHvray v McGillivray. S. D.. 68 N. W.. 316 

Foreclosnre for non-payment of interest. 

Germond v Ice Co.. S. D.. 69 N. W., 578 

Assignee, foreclosure by, allegations. 

Fisher v Bouisson, 3 N. D.. 493; 57 N. W.. 505 

Action to foreclose brought out of the county where the 
land is located. 

Territory v Judge, 5 D., 275; 58 N. W., 439 

Certiiicate of sale; failure to file will not invalidate. 

Johnson v Day, 2 N. D.. 295; 50 N. W.. 701 

Certificate of sale; deputy sheriff may sign in his own 
name without the name of his principal. 

Hodgdon v Davis, 6 D., 21; 50 N. W.. 478 

When enough is sold to satisfy the mortgage the sale 
must stop, and no title can be acquired to the land 
sold afterward. 

Kirby v Howie, S. D., 70 N. W., 640 

Sale en-masse instead of by forties, though irregular, is 
not void and only the party injured can take advantage 
of it. 

Middlesex-Banking Co. v Lester, S. D., 64 N. W., 168 

Power V Laribee. 3 N. D., 502; 57 N. W., 789 

N. W. Mort. Co. V Bradley, S. D.. 70 N. W.. 648 

Confirmation of sale, while not provided by statutes, may 
be properly made as in judicial sales. 

State V Campbell, 5 S. D., 636; 60 N. W.. 32 

Court may set aside after confirmation. 

Kirby v Ramsey. S. D.. 68 N. W., 328 
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Foreclosure.— Continued. 

Inadequacy of price; court may set aside sale in its dis- 
cretion. 

State V Campbell. 5 S. D.. 636; 60 N. W., 32 

Power V Laribee, 3 N. D., 502; 57 N. W., 78d 

Stacy V Smith, S. D.. 68 N. W., 198 

N. W. Mort. Co. V Bradley, S. D., 70 N. W., 648 

Order enjoining' foreclosure^ is the order of the judge. 
Com. Nat. Bank v Smith. 1 S. D., 28; 44 N. W., 1024 

Decree of sale^ no right to except part of the property 
from it. 

Baker v Marsh, 1 N. D., 20; 44 N. W., 662 

Answer of a junior lien holder setting up fraud. 

McGillivray v McGilHvray, S. D.. 68 N. W.. 316 

Setting out a copy of the instrument with a claim of the 
amount due under Sec. 4927, Comp. Laws, does not 
apply to foreclosure of mortgages. 

Andrews v Wynn. 4 S. D.. 40; 54 N. W., 1047 

Redemption by the junior mortgagee of purchaser. 

Kalscheuer v Upton, 6 D. 449; 43 N. W., 816 
Merrill v Luce, 6 S. D. 354; 61 N.W., 43 

Redemption from a sale made under mortgage already paid 
is a voluntary payment and cannot be recovered even 
though paid under protest. 

Wessel V Mort. Co., 3 N. D.. 160; 54 N. W.. 93^ 

Right. to redeem after expiration of one year. 

Wood V Conrad; 2 S. D., 405; 50 N. W., .90^ 

Redemptioner must redeem from another redemp- 
tioncr within sixty days after the last preceding re^ 
demption. 

State ex rel Brooks v O'Connor, N. D., 69 N. W., 69^ 

Legal title remains in the debtor during the year. 

Wood v Conrad. 2 S. D., 405; 50 N. W.. 90a 
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Foreclosure.— Continued. 

The purchaser is entitled to rents during the year under 
Sec. 5159, Comp. Laws. 

Clement v Shipley, 2 N. D.. 430; 51 N. W., 414 

Section 5159, allowing purchaser rents, does not apply 
to sales made under mortgage foreclosure. 

Second Nat. Bank v Swan. 2 N. D., 225; 50 N. W., 357 

Rudolph V Herman, 4 S. D., 283; 56 N. W., 901 

Purchaser having collected rents is liable to the mort- 
gagor therefor. 

Siems v Bank, S. D.. 64 N. W., 167 

SherifTs deed may be executed by a deputy in the name 
of the sheriff. 

Wilson V Russell. 4 D.. 376; 31 N. W., 645 

Deed under foreclosure by advertisement, legal. 

Hannah v Chase, 4 N. D., 531; 61 N. W.. 18 

Kecital that • • G. Co. , formerly D. Co. , " is not evidence that 
G. Co., succeeded to the rights of D. Co. 

Hannah v Chase, ( Supra. ) 

Mistake in the middle initial in a mortgagor's name is 
immaterial. 

Johnson v Day. 2 N. D., 295; 50 N. W., 701 

Surplus after payment of mortgage debt, distribution. 
C. Aultman & Co. v Siglinger, 2 S.D., 442; 50 N.W., 911 
Clyde V Johnson. 4 N. D., 92; 58 N. W., 512 

Several notes secured and transferred to different persons 
will pro rate upon the sale of the property. 

Com. Bank v Jackson, S. D.; 63 N. W., 548 

The assignee of the equity may impeach a settlement 
made between the mortgagee and mortgagor. 

First Nat. Bank v Honeyman, 6 D., 275; 42 N. W.,771 

Poreclosure cannot be attacked for usury. 

N. W. Mort. Co. v Bradley, S. D., 70 N. W., 648 
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I 

Foreclosure.— Concluded. 

Application to Tacate because of sale en-masse made four 
months after expiration of the year of redemption is 
too late. j 

N. W. Mort. Co. V Bradley, (Supra). i 

MOTION. 

See pleading. 



MUNICIPAL CORPORATIONS. 

1. Inoorporatlon, Powers and Duties. 
3. Ordinances and Resolutions. 

3. Duties and I^iabilities. 

4. Officers and Asfcnts. 

5. Assessments) Bonds, Warrants. 

6. Streets and Parks. 

7. Contracts. 

8. Actions. 

1. Incorporation, Powers and Duties. 

Incorporation^ how validity may be questioned. 

Coler V Dwight Township. 3 N. D., 249; 55 N. W., 58T 

City may secure an injunction to abate a nuisance. 

City of Huron v Bank of Volga. S. D.. 66 N. W.. 815 

Have power to remove awnings which render travel 
unsafe. 

Larson v City, 3 D., 307; 19 N. W., 414 

Power to bnild waterworks. 

National Tube Co. v Chamberlain, 5 D.. 54; 37 N. W., 761 

When waterworlis are built they become a trust and 
cannot be conveyed without authority. 

Huron Waterworks v City, S. D.. 62 N. W,. 975 

Right to sever connections when a citizen will not pay 
water rent. 

Johnson v Mayor, 4 N. D., 478; 61 N. W., IC 
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Incorporation, Powers and Duties.— Concluded. 

Term municipal corporations does not include townships 
or other quasi corporations. 

Town of Dell Rapids v Irving. S D., 64 N. W.. 149 

Power to make improyements. 

Mason v Sioux Falls. 2 S. D.. 640; 51 N. W., 770 
Mason v Sioux Falls. 2 S. D., 651; 51 N. W.. 774 
Sweatman v City of Deadwood. S.D., 69 N.W.. 582 
McGuier v City, 6 D., B46; 43 N. W , 706 

Contract for grading, construction of. 

Naughton v City Sioux Falls. 3 S. D.. 90; 52 N. W., 324 

2. Ordinances and Resolutions. 

City charter^ requirement that vote on ordinances be by 
yeas and nays is mandatory. 

O'Neill V Tyler. 3 N. D.. 47; 53 N. W.. 434 

Ordinance autliorizin^ police justice to try certain crim- 
inal cases without a jury is unconstitutional. 

Belatti v Pierce. S. D.. 66 N. W. . 1088 

Town by-laws are void, unless published according to law. 
O'Hara v Town, IN. D.. 279; 47 N. W.. 380 

Ordinances may be partially valid and partially void. 

City of Elk Point v Vaughn, 1 D., 113; 46 N. W., 577 

3. Duties and Liabilities. 

Liability of city for injury caused by defectiye streets* 

Ludlow v City of Fargo, 3 N. D., 485; 57 N. W.. 506 
Chacey v City of Fargo, 5 N. D.. 178; 64 N. W. . 932 
Larson v City, 3 D., 307; 19 N. W., 414 

Injury received from horses scaring at an engine in the 
street. 

Ouverson v Grafton, 5 N. D., 281; 65 N. W. . 676 

City not liable for injury caused by firing a cannon in the 
street in violation of an ordinance 

O'Rourke v Sioux Falls, 4 S. D., 47; 54 N. W.. 1044, 
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4. Officers and Ag^ents. 

Bemoyal of officer; power of mayor under the law of 1890 
is absolute. 

State ex rel. Dixon v Williams, 6 S. D.. 119; 60 N. W., 410 

Bnilding inspector^ power in city having fire limit. 

City of Sioux Falls v Kirby, 6 S. D., 62; 60 N. W.. 156 

City attorney; power to employ assistants and fix their 
compensation. 

City of Huron v Campbell, 3 S. D.. 309; 53 N. W.. 182 

When city officers are officers of the state and not the 

city. 

O'Rourke v Sioux Falls, 4 S. D., 47; 54 N. W., 1044 

City eonncll a part of the legislative power of the state. 
City of Huron v Campbell, 8 S. D., 809; 53 N. W., 182 

5. Assessments, Bonds and Warrants. 

Petitioners for improyements are not estopped to deny 
the validity of the tax when the statute has not been 
followed. 

McLauren v Grand Forks. 6 D., 397; 43 N. W., 710 

Assessments for improyements. 

Phillips V Sioux Falls, 5 S. D., 524; 59 N W., 881 
Mason V Sioux Falls, 2 S. D., 640; 51 N. W., 770 

Re-assessment^ when former assessment has been 
improperly made. 

Budge V Grand Forks. 1 N. D., 309; 47 N. W., 390 

Taxes leyied by state. 

O'Niell V Tyler, 8 N. D., 47; 53 N. W.. 434 

Bight to apply city warrants upon city taxes. 

Western Town Lot Co. v Lane, S. D., 62 N. W., 982 

Warrants mnst be paid in the order registered. 

State v Campbell, S. D., 64 N. W., 11?^ 
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Officers and Asrents.— Concluded. 

Payment oat of any fund remaining after payment of cur- 
rent expenses, not in violation of the constitution, 

Howard v Huron. 6 S. D., 180; 60 N. W., 863 

Board of equalization^ appeal from. 

Grigsby v County, 6 S. D., 492; 62 N. W.. 105 

Warrants of the City of Huron issued during the capi- 
tal campaign are void. 

Shannon v Huron, S. D., 69 N. W.. 598 

Warrants issued in the anticipation of tax already 
levied are valid. 

; Shannon v Huron, (Supra.) 

6. Streets and Parks. 

Dedication of streets. 

Mason v Sioux Falls, 2 S. D. , 640; 51 N. W. , 770 
Sweatman v Cy. Deadwood, S. D., 69 N. W., 582 

7. Contracts. 

Contract for material and labor^ city estopped to object 
to informalities in making. 

Nat. Tube Co. v Chamberlain. 5 D., 54; 37 N. W. . 761 

McGuire v City, 6 D.. 346; 43 N. W., 706 

Contract for ^radin^ streets. 

Naughton v City of Sioux Falls, 3 S.D., 90; 52 N.W.. 324 

Certilicate of city engineer is evidence of completion of 
contract. 

McGuire v City, 6 D., 346; 43 N. W.. 706 

8. Actions. 

Recovery of penalty under city ordinances. 

City of Huron v Carter. 5 S. D., 4; 57 N. W. , 947 
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Actions.— Concluded. 

Decision of city justice under city ordinances is final 
unless provision is made for appeal. 

City of Huron v Carter, ( Supra. ) 

Complaint for Tiolation of city ordinances. 

City of Deadwood v Allen, S. D., 67 N. W., 885 

MURDER. 

See Homicide. 

NAMES. 

Fictitious name of a partnersliip; failure to file must be 
pleaded or will be waived. 

Heegard v Dak. Loan Co., 8 S. D., 569; 54 N. W., 656 

Yariance between pleading and proof. 

Andrews v Wynn, 4 S. D., 40; 54 N. W.. 1047 
First Nat Bank v North, 2 S. D., 480; 51 N. W., 96 
State V Phelps. 5 S. D., 480; 59 N. W., 471 

No presumption that Pulaski J. is same as P. }. 

Vickery v Burton, N. D., 69 N. W., 198 
Andrews v Wynn. 4 S. D., 40; 54 N. W., 1047 

Xistakein middle initial immaterial; law recognizes but 
one christian name. 

Johnson v Day, 2 N. D., 295; 50 N. W., 701 

"C. & N.-W. Ry. Co." sufficient designation in a verdict. 
Kelsey v Ry. Co., 1 S. D.,80; 45 N. W., 204 

NEGLIGENCE. 
Injury to switchman, question for jury. 

Bennett v N. P. Ry., 2 N. D., 112; 49 N. W.. 408 
Boss v N. P. Ry.. 2 N. D., 128; 49 N. W., 655 
Bennet v Ry., 3 N. D., 91; 54 N. W.. 314 

Injury by a Railway to a passeng'er. 

Sanders v Ry., 6 S. D., 40; 60 N. W., 148 
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Negligrence.— Continued. 

Loss by flre^ proximate or remote cause. 

Gram v Ry.. 1 N. D., 252; 46 N. W.. 972 
Pielke v Ry . 5 D., 444; 41 N. D.. 669 
Johnson v Ry.. 1 N. D.. 354; 48 N. W., 227 

Negligence a question for both court and jury. 

Alt V Ry., 5 S. D. 20; 57 N. W.. 1126 

ExeaTation near highway, injury to trespasser. 

Sanders v Reister. 1 D.. 151; 46 N. W. 680 

Contributory negligence, burden of proving upon the 
defendant. 

Ouverson v Cy. Grafton. 5 N. D.. 281; 65 N. W., 676 

Gram v Ry. 1 N. D.. 252; 46 N. W.. 972 

Mares v N. P. Ry., 3 D.,336; 21 N. W., 5 

' Sanders v Reister. 1 D.. 151; 46 N. W.. 680 

Bostwick V Ry.. 2 N. D.. 440; 51 N. W.. 781 

Smith V Ry.. 4 S. D., 71; 55 N. W.. 717 

Bennett v Ry., 3 N. D., 91; 54 N. W.. 314 

Songstad v Ry.. 5 D.. 517; 41 N. W.. 755 

Elliot V Ry.. 5 D., 523; 41 N. W., 758 

Master not liable for injury to his servant when the 
servant could have avoided the accident by reasonable 
care 

Carlson v Water Co.. S. D.. 65 N. W.. 419 

ITegligence of third person driving a horse not imputable 
to plaintiff. 

Ouverson v City. 5 N. D., 218; 65 N. W. 677 

When one party has been negligent and another knows 
it, the negligence of the second party becomes the 
proximate cause. 

Bostwick V Ry., 2 N. D.. 440; 51 N. W., 781 

Bennett v N. P. Ry., 2 N. D., 112; 49 N. W.. 408 

Sprague v Ry., 6 D., 86; 50 N. W., 617 

Williams v Ry.. 3 D.. 168; 14 N. W., 97 

Harrison V Ry. , 6 S. D.. 100; 60 N. W., 405 
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Negligence.— Concluded. 

Cattle at larg^e^ owner's responsibility. 

Williams V Ry.. 3 D., 168; 14 N. W.. 97 

Measure of damages for loss by negligence. 

Johnson v Ry., 1 N. D.. 354; 48 N. D., 227 

Fellow servants, negligence of. 

Ell V Ry., 1 N. D., 886; 48 N. W.. 222 

Negligence of bank or eoUeetor in making a collection. 
Plymouth Co. Bank v Gilman. 3 S. D., 170; 52 N. W.. 869 

Negligence of city in repair of sidewalks. 

Chacy v City of Fargo, 5 N. D., 178; 64 N. W. 982 

Shipper riding in car with his property is contributory 
negligence. 

Heumphreus V Ry., S. D.. 65 N. W. 466 

Presnmptiye negligence under the statute. 

Johnson v Ry., 1 N. D., 354; 48 N. W., 227 
Kelsey v Ry, 1 S. D., 80; 45 N. W., 204 

Person making lire upon his own land, the fire spreading 
to the land of another is not evidence of negligence. 

Mattoon v Ry., 6 S. D., 196; 60 N. W., 69 

Presumptive negligence^ when overcome, warrants the 
direction of a verdict. 

Hebron v Ry, 4 S. D., 538; 57 N. W., 494 
Harrison v Ry. Co.. 6 S. D., 100; 60 N. W., 405 
Lewis V Ry., S. D., 63 N. W., 781 

Railway train to use care approaching a crossing. 

Bishop V Ry., 4 N. D. 536; 62 N. W., 605 

Ejectment of passenger from train, right to ride by 
certain route. 

Church V Ry.. 6 S. D., 235; 60 N. W.. 854 

Railway Co. responsible for negligence on its track regard- 
less of the title to the right of way. 

Gram v Ry., 1 N. D., 252; 46 N. W., 972 
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NEGOTIABLE INSTRUMENTS. 

Promise in a note to pay attorney fees not nsurions or 
invalid. 

Farmers' Nat. Bank v Rasmussen, 1 D., 60; 46 N. W., 574 

Promissory note, form of. 

Schmitz V Min. Co., S. D., 67 N. W.. 618 

School warrants, not negotiable so as to bar existing 
defenses. 

Goose River Bk. v School Tp., 1 N. D., 26; 44 N. W., 1002 

People's Bank v School, 8 N. D., 496; 57 N. W.. 787 

School district bonds in denominations greater than al- 
lowed by law are void in the hands of an innocent 
purchaser 

Livingston v School Dist., S. D., 69 N. W., 15 

County warrants* 

Erskine v Steele Co., 4 N, D., 339; 60 N. W.. 1050 

To ^^ order or bearer/' note not containing is non- 
niegotiable. 

Searles v Seipp, 6 S. D., 472; 61 N. W., 804 

Negotiability, note " with interest from date until paid at 
10 per cent, 8 if paid when due" is not negotiable under 
Sec. 4457, Comp. Laws. 

Hegeler v Comstock, 1 S. D., 138; 45 N. W.. 831 

Not affected by provision for additional rate of interest 
after maturity. 

Merrill v Hurley, 6 S. D., 592; 62 N. W.. 058 

Provision for payment of exchange destroys negotiability. 
Flagg V School Dist.. 4 N. D., 30; 58 N. W., 499 

Attorney fees, stipulation for, though void, does not destroy 
negotiability. 

Chandler v Kennedy, S. D., 65 N. W.. 439 

Nat. Bank v Feeney, S. D., 70 N. W., 874 
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Negrotiable Instruments.— Continued. 

Attorney and collection fees, stipulation in note destroys 
negotiability. 

Garretson v Purdy, 8 D., 178; 14 N. W.. 100 

First Nat. Bank v Laughlin. 4 N.D., 891; 61 N.W.. 473 

Bona flde purchaser; the fact that he relied upon the 
the mortgage securing the notes does not affect his 
rights. 

Christiansen v Association, 5 N. D., 488; 87 N. W., 800 

Bona flde purchaser^ guaranty of payment by the payee. 
Dunham v Peterson. 5 N. D., 404; 67 N. W.. 293 

Consideration; surrender of goods and dismissal of action 
of claim and delivery are sufficient consideration for a 
check. 

McMahon v Plummer, 6 D., 42; 50 N. W., 480 

Ownership of draft deposited for collection. 

Farmers' Bank v Bank, S. D., 65 N. W., 1070 

Bank Cashier's check issued to a county treasurer, who 
turns it over to commissioners. 

Sioux Falls Bank v Bank, 6 D., 113; 50 N. W.. 829 

Complaint; sufficiency of. 

Scott V Esterbrooks, 6 S. D., 253; 60 N. W., 850 

Assignment of mortgage securing note. 

Merrill v Luce, 6 S. D., 854; 61 N. W., 43 

Power of one partner to issue a draft to himself as cashier 
of firm* bank. 

Noyes v Crandall 6 S. D.. 460; 61 N. W.. 806 

Satisfiiction of a note, what constitutes. 

Jones V Matthiesson, 2 D., 528; 11 N. W., 109 

Representation of the president of a corporation as a 
defense to a note given for its stock. 

Nat. Bank v Taylor, 5 S. D., 99; 58 N. W., 297 

Taylor v Nat. Bank, 6 S. D.. 511; 62 N. W.. 9P 
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Negotiable Instruments.— Continued. 

A^ent executing note in his own name but for his prin- 
cipal. 

Nat. Ger. Sav. Bank v Lang, 2 N. D., 66; 49 N. W., 414 

Alteration of note as a defense or counter claim; defend- 
ant may show any defense to the original considera- 
tion. 

Wyckoflf V Johnson, 2 S. D., 91; 48 N. W., 837 

First Nat. Bank v Laughlin, 4 N. D., 891; 61 N. W.. 473 

Searles v Seipp, 6 S. D., 472; 61 N. W.. 804 

Moddie v Breiland, S. D., 70 N. W., 687 

Renewal of note^ want of consideration in the original 
note as a defense. 

McCormick Co., v Watson, 5 S. D., 9; 57 N. W., 945 

Black Hills Bank v Kellogg, 4 S. D., 812; 56 N. W., 1071 

Parol evidence admissible to show that persons execut- 
ing signed as officers or witnesses and are not person- 
ally liable. 

Miller v Way, 5 S. D., 468; 59 N. W., 467 

Aultman & Taylor Co. v Gunderson, 
6S. D., 226; 60 N. W., 859 

The maker of a note cannot set up as a defense that the 
bank holding the note had no power to pnrcliase it. 

Neilsville Bank v Tuthill, 4 D.. 295; 80 N. W., 154 

Demand for payment^ presentment within ten days. 

Warner v Bank, 6 S. D., 152; 60 N. W.. 746 

Ghargringr a draft back to the account of indorser after 
notice of dishonor. 

First Nat. Bank v Dixon, 6 D., 801; 50 N. W.. 124 

Mortgage note execnted in this state but payable in 
another) by which law governed. 

Jones V Trust Co., S. D., 63 N. W., 658 
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Negotiable Instruments.— Continued. 

Note taken in name of third party* The maker may set 
up a breach of warranty as a defense. 

McCormick Co. v Taylor, 5 N. D., 53; 63 N. W., 890 

Taylor v Nat. Bank, 6 S. D., 511; 62 W.. 99 

Rescission for fraud under Sees. 3589, 4575. Comp. Laws. 

Taylor v Nat. Bank, 6 8. D., 511; 62 N. W., 99 

Delivery of a note by one maker with agreement that it 
shall not be deemed executed until signed by a co- 
maker. 

McCormick Co. v Faulkner. 8. D., 64 N. W., 168 

Sil^natnre in blank; filling up for a greater amount than 
agreed, without consent, renders void. 

Ellis V Wait, 4 8. D., 454; 57 N. W., 229 

Bankable paper; meaning of the term. 

Edward P. Allis Co. v Electric Light Co. , 
S. D., 70 N. W., 650 

Assignment for collection; assignee becomes the real 
party in interest and may sue in his own name. 

Citizens Bank v Corkings, 8. D.. 70 N. W., 1059 

Want of consideration* In an action on a promissory note 
given in settlement, the fact that the party had no 
claim and knew it, may be shown as a defense. 

McGlynn v Scott, 4 N. D., 18; 58 N. W., 460 

Endorsement; parol evidence to explain; officer of a bank , 
has no authority to make an agreement that endorser 
shall not be liable. 

Thompson v McKee. 5 D., 172; 87 N. W.. 867 

Surety, answer of setting up extension of time without his 
knowledge, and that the holder received money from 
the principal which he failed to apply. 

Bank V Humphrey, 6 S. D.. 415; 61 N. W., 444 

Corbett v Clough, S. D., 65 N. W., 1074 
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Negotiable Instruments.— Continued. 

RecoYery of face of the note from payee after a failure 
of consideration when the payee has transferred the 
note. 

Fahe v Esterley Co.. 8 N. D., 220; 55 N. W., 580 

Canham v Piano Co.. 8 N. D.. 229; 56 N. W.. 688 

Protest after presentment of an inland bill. 

Ashe V Beasley. N. D., 69 N. W., 188 

Guarantor estopped to deny signature of maker. 

Austin et al v Heiser. 6 8. D., 429; 61 N. W.. 445 

Recital ^^ for yalue receiyed " in guaranty is prima facie 
evidence of consideration. 

Austin et al v Heiser, 6 S. I)., 429; 61 N. W.. 445 

Endorsee for valne^ sufficient evidence of. 

First Nat. Bank v Smith, S. D.. 65 N. W., 437 

National banlt; want of authority to purchase note can- 
not be used as a defense by the maker. 

First Nat. Bank v Smith. S. D., 65 N. W., 487 

One partner has no power to si^ guaranty in partner- 
ship name. 

Clark v Wallace, 1 N. D., 404; 48 N. W.. 839 

Non-negotiable note; any defense' good against original 
holder good against assignee. 

Stebbins v Lardner. 2 S. D., 127; 48 N. W.. 847 

Guaranty of collection released by laches. 

Roberts, Throp St Co., v Laughlin, 
4N. D.. 167: 59 N. W., 967 

Guarantor's and surety's defenses, laclies of payee* 

Bailey Loan Co. v Seward, S. D., 69 N. W., 58 

Pledge of notes by a corporation to one of its officers, 
authority to endorse to a sub-pledgee. 

Security Bank v Kingsland, 5 N. D., 263; 65 N. W., 
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Negrotiable Instruments.— Concluded. 

Indorsement by initials when the full name appears upon 
the face of the note. 

Vickery v Burton. N. D., 69 N. W.. 193 

Tender of InsulDQcient amount; agreement to receive a 
less amount of interest. 

Hovey v Edmison, 3 D.. 449; 22 N. W., 594 
NEWSPAPERS. 

Set Publications. 



NEW TRIAL. 

Misconduct of parties; sheriff, when defendant, talking 
with Ihe jury is ground for. 

Peterson v Siglinger. 8 S. I>.. 255; 52 N. W.. 1060 

Separation of Jury. 

Kirby V Tel. Co , 4 S. D.. 105; 55 N. W., 759 

Record; what it contains without a bill of exceptions. 

St. Croix Lum. Co. v Pennington, 2 D.. 467; 11 N.W., 497 

Hlscondnet of counsel in argument and at the trial. 

Linsay v Pettigrew. 8 S. D..199; 52 N. W., 873 
Burdick v Haggart. 4 D., 18; 22 N. W., 589 

New trial granted by the court on its own motion. 

Gould V El. Co., 2 N. D., 216; 50 N. W., 969 
Flugel V Henschell, N. D,, 69 N. W., 195 
Clement v Barnes. 6 S.D,. 483; 61 N.W., 1126 

Newly discoTered eyidence. 

SchefEer v Corson, 5 S. D.. 238; 68 N. W., 555 
Braithwaite v Aiken. 2 N. D., 57; 49 N. W., 419 
Patch V Ry., 5 N. D., 55; 68 N. W., 207 
Goose Riv. Bank v Gilmore, 3 N.D., 188; 54 N. W.,1032 
Braithwaite v Aiken, 2 N. D., 57; 49 N. W., 419 
Gains v White. 2 S. D., 410; 50 N. W., 901 
Longlcy v Daly. 1 S. D., 257; 46 N. W.. 247 
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New Trial.— Contlnuejd. 

Affidayit of jurors to impeach verdict. 

Gaines v White. 2 S. D., 410; 47 N. W., 524 
Murphy v Murphy, 1 S. D., 316; 47 N. W., 142 
Ulrick V Loan Co., 2 S. D., 285; 49 N. W., i054 

Notice of intention necessary. 

Gould V Elevator Co., 2 N. D., 216; 50 N. W., 969 
First Nat. Bank v Comfort. 4 D. 167; 28 N. W.. 865 

Notice of intention not jurisdictional. 

Johnson v Ry. Co.. 1 N. D.. 354; 48 N. W., 227 

Notice of motion for. 

Hall V Harris, 1 S. D., 279; 46 N. W.. 931 
Billingsley v Hiles. 6 S. D., 445; 61 N. W., 687 
Chandler v Kennedy, S. I) . 65 N. W., 439 

Uniting^ notice of intention and notice of motion is bad 
practice. 

Anderson v Bank, 5 N. D., 80; 64 N. W., 114 

Bill of exceptions or statement must state the particular 
grounds relied upon. 

Chandlers V Kennedy. S. D., 65 N. W., 439 

Nat. Cash Reg. Co.. v Pfister, 5 S. D., 143^ 58 N. W.. 270 

Hostetter v Elevator Co.. 4 N D., 357; 61 N. W.. 49 

Billingsley v Hiles. 6 S. D., 445; 61 N. W., 687 

Henry v Dean, 6 D., 78; 50 N. W., 487 

Pickert v Rugg, 1 N. D. 230; 46 N. W.. 446 

Frye v Ferguson. 6 S. D.. 392; 61 N. W.. 161 

Pierce v Manning, 2 S. D., 517; 51 N. W., 332 

Hearing of motion by new judge after denial by former 
judge. 

Jeansch v Lewis, 1 S. D. , 609; 48 N. W. . 128 

Refusal of application for continuance. The granting of 
a new trial for, is within discretion of the court. 

C. Gotzian v McCullom. S. D., 65 N. W.. 1068 
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New Trial.— Continued. 

Instructions not justified by evidence. 

Jones V Matthiesson, 2 D.. 523; 11 N. W.. 10» 

Demurrer; decision of the court sustaining or overruling 
cannot be reviewed on motion for new trial. 

Ross v Waite, 2 S. D., 638; 51 N. W., 866 

Record^ sufficiency of. 

Mattoon v Ry., 6 S. D.. 301; 60 N. W., 740 

Billingsley v Hiles. 6 S. D.. 445; 61 N. W.. 687; 

Bernard-Leas Mfg. Co. v Galloway, 
5 S. D., 205; 58 N. W., 565. 

Stenogrrapher's transcript of the evidence is neither a 
bill of exceptions nor a statement; cannot be made a 
part of the record 

Wood v Nissen. 2 N. D., 26; 49 N. W., 103 

Chance verdict within meaning of Sec. 5088 Comp. Laws. 
Murphy v Murphy. 1 S. D., 316; 47 N. W., 142 
Ulrick V Trust Co , 2 S. D . 285; 49 N. W., 1054 

Refusal to mark requests to charge the jury as given or 
refused is error. 

Peart v Ry. S. D.. 66 N. W.. 814 

Galloway v McLean. 2 D.. 372; 9 N. W., 98 

Withdrawal of counsel as a ground within discretion of 
court. 

Yorke V Yorke. 3 N. D . 343; 55 N. W.. 1095 

Nichells v Nichells. 5 N. D.. 125; 64 N. W.. 73" 

Stenographers notes^ destruction of, by fire not ground 
for new trial. 

Golden Terra Co.. v Smith. 2 D , 877; 11 N. W., 98 

Exeessiye damages ground for new trial. 

Larson v City of Grand Forks, 3 D.. 307; 19 N. W., 414 

Clement v Barnes. 6 S. D., 483; 61 N. W., 1126 

Gould v Elevator Co., 2 N. D., 216; 50 N. W.. 969 

Jackson v Bell, 5 S. D., 257; 58 N. W., 671 

Simpson Brick Press Co. v Marshall. 
5 S. D., 528; 59 N. W.. 728. 
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New Trial.— Continued. 

Discretionary ruling of the trial court; refusal to grant 
separate trial will not be reviewed. 

Noyes v Belding, 6 S. D.. 603; 59 N. W.. 1069 

Oral instrnetion; exception must be taken at the time. 
Boss V Railway. 2 N. D.. 128; 49 N. W.. 655 
Frye v Ferguson, 6 S. D., 392; 61 N. W., 161 
Stamm v Coates. 4 D. 69; 22 N. W.. 593 

Disregrard of testimony submitted. 

Drew V Ins. Co.. 6 S. D., 335; 61 N. W., 34 

Discretion of the trial court. 

Pettigrew v Sioux Falls. 5 S. D. 646; 60 N. W., 27 
Rudolph V Herman, 4 S. D.. 203; 56 N. W., 122 
Tootle V Petrie, S. D.. 65 N. W., 43 
Grant v Grant, 6 S. D., 147; 60 N. W.. 743 
McCann v Mort. Co., 3 N. D., 172; 54 N. W., 1026 
Gull River L. Co. v Elevator Co., N.D., 69 N.W., 691 

Amendment^ abuse of discretion in refusing to allow. 
Anderson v Bank. 5 N. D., 80; 64 N. W., 114 
Yetzer v Young. 3 S. D.. 263; 52 N. W.. 1054 
Jenkinson v City of Vermillion. 3 S.D., 238; 52 N.W., 1066 
Searles v Christensen. 5 S. D., 650; 60 N. W.. 29 

Beceipt of rerdict by judge in absence of counsel. 

Peart v Railway, 5 S. D., 337, 68 N. W.. 806 

(j^eneral yerdict against two, error to dismiss as to one 
and render judgment against the other. 

Kellogg V Oilman, 3 N. D.. 638; 58 N. W.. 839 
Yerdict will not be set aside when sustained by any 

legal evidence. 
Vermillion Company v City, 6 S. D., 467; 61 N. W., 802 
Tootle v Petrie. S. D.. 65 N. W., 43 
Halley v Folsom, 1 N. D., 325; 48 N. W., 219 
Johnson v Gilmore, 6 S. D.. 277; 60 N. W., 1070 
Demnon v Mullen, 6 S. D., 554; 62 N. W., 880 
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New Trial.— Continued. 

Terdict will not be set aside, etc.— Concluded. 

Huron Printing Co. v Kittleson. 4 S.D., 520; 57 N.W., 138 
Franz-Falk Co. v Milenz 5 D , 186; 37 N. W., 728 
Finney v Railway Co.. 3 D., 270; 16 N. W., 500 
Caufield v. Bogle, 2 D., 464; 11 N. W., 511 
Jeansch v Lewis, 1 S. D., 609; 48 N. W., 128 
Bedow V Tonkin, 5 S. D., 432; 59 N. W., 222 
Caledonia Min. Co. v Noonan, 3 D., 189; 14 N. W., 426: 
Territory v Stone, 2 D., 155; 4 N. W., 697 
Gleckler v Slavens, 5 S. D.. 364; 59 N. W., 323 

Stronger case required to secure a reversal when a new 
trial has been granted than when it has been re- 
fused. 

Alt V Railway. 5 S. D., 20; 57 N. W., 1126 

Hodges V Bierlien. 4 S. D., 258, 56 N. W., 811 

C. Gotzian & Co. v McCullom, S. D., 65 N. W., 1068 

Gull River Lum. Co. v Elevator Co., N. D., 69 N. W., 691 

I Findings of the conrt will not be disturbed unless 
clearly wrong. 

Feldraan v Trumbower, S. D., 64 N. W., 189 

Evenson v Webster, 5 S. D., 266; 58 N. W., 669 

Jasper v Hazen, 4 N. D., 1; 58 N. W., 454 

Randall v Burk Township, 4 S. D., 337; 57 N. W.. 4 

Moore v Booker. 4 N. D., 543; 62 N. W., 607 

Prima facie case^ when made must be rebutted. Introduc- 
tion of school order makes a prima facie case. 

Meyer v School. 4 8. D., 420; 57 N. W.. 68 

Edinburgh Mort. Co. v Mitchell, 1 S.D.. 593; 48N.W.. 131 

Wlien tlie eyidence is not sufficient to justify a verdict 

it is the duty of the court to grant a new trial. 

Finney v N P. Railway, 3 D., 270; 16 N. W. 500 
Moline Plow Co v Gilbert, 3 D., 239; 15 N. W., 1 
Fuller V N. P. El. Co.. 2 N.D., 220; 50 N W., 3r 
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New Trfal.^-Conoluded. 

Yerdict may be sastained by evidence of one witness, 

though a number testify to the contrary. 

Taylor v Jones, 3 N. D., 285; 65 N. W., 593 

Directing^ of yerdict; the evidence must be undisputed. 
Carson v Gillette, 2 N. D.. 255; 50 N. W.. 710 
Purcell V Ins. Co.. 5 N. D.. 100; 64 N. W.. 948 

Error to direct a verdict for defendant when plaintiff has 
made out a prima facie case. 

Warder et al v Ingli. 1 S. D., 155; 40 N. W., 181 

Bowman v Eppinger, 1 N. D.. 21; 44 N.W., 1000 

Slattery v Donnelly, 1 N. D., 264; 47 N. W.. 375 

Insufficiency of tlie evidence will not be reviewed unless 
made the ground of a motion for a new trial. 

See cases cited under Appeals on page yi. 

Errors of law are reviewable without motion for new trial. 
Sanford v Bell, 2 N. D., 6; 48 N. W., 434 
Jones Lum. Co. v Farris. 5 S. D.. 348; 58 N. W., 813 
McPherrin v Jones. 5 N. D.. 261; 65 N. W.. 685 

Motion on ground of errors of law occuring at the trial; only 
questions of law will be reviewed. 

Sandmeyer v Ins Co.. 2 S. D.. 346; 50 N. W.. 353 

Aultman & Taylor Co. v Gunderson, 
6S. D., 226; 60 N. W.. 859 

Order denying a new trial made before judgment is re 
viewable on appeal from the judgment as an intermediate 
order. 

Granger v Roll. 6 S. D., 611; 62 N. W., 970 

NOTARY PUBLIC. 

Can act anywhere in the state. 

State V Henning. 3 S. D., 492; 54 N. W., 536 

Failure to attach seal to oath on mechanic's lien. 

Hill V Bldg. Co,, 6 S. D., 160; 60 N. W., 752 
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Notary Public— Concluded. 

Certificate of protest^ prima facie evidence of denial and 
dishonor. 

Ashe V Beasley, N. D., 69 N. W., 188 
NOTES. 

See Negotiable Instruments. 

NOTICE. 

See Practice 

iVotlce of trial; error in the day, when month and year are 
stated correctly, is immaterial. 

Smith V Ry.. 3 N. D.. 17; 53 N. W., 178 

Notice of prior unrecorded deed or instrument. 

Doran v Dazey. 5 N.D., 167; 64 N.W., 1023 
Betts V Letcher, 1 S.D.. 182; 46 N. W., 193 

Omission of tlie year in proof of service of notice of appeal 
not fatal. 

Ellis V Wait, 4 S. D., 31; 54 N. W., 925 

Use of *^ et aP' where there are numerous defendants, is 
sufficient. 

Jerauld Co. v Williams, S. D., 63 N. W., 905 
NOTICE OF MOTION. 

See Practice. 



NOTICE OF TRIAL. 

See Notice^ Pleadings Practice. 

NUISANCE. 

See Intoxicating Liquors. 

Public nuisance may be restrained by a court of equity, 
on complaint of a municipal corporation. 

City of Huron v Bank, S. D., 66 N. W. 81 
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OCCUPYING CLAIMANTS. 

See Ejectment, Color of Title. 

Recovery of improTements. 

Hawke v Deffenbach. 4 D., 20; 22 N. W.. 480 
Pierce v Sparks, 4 D., 1; 22 N. W., 491 

Possession extends to boundary described in deed 
though only a small parcel is improved. 

Gale V Shillock, 4 D., 182; 29 N. W.. 661 
OFFER OF PERFORMANCE. 

See Contracts, Tender. 

OFFICE AND OFFICER. 

See State and State Officers. 

Removal of regents and trustees of state institutions. 

State V Miller, 3 N. D., 433; 57 N. W., 193 

State V Hewitt, 3 S. D. 187; 52 N. W., 875 

State V Shannon, S. D., 64 N. W., 175 

State V Archibald, 5 N. D., 869; 66 N. W.. 234 

Territory v Cox et al., 6 D. 501; (decided in district court, 
not reported in N. W. Rep.) 

De facto officers^ county officersa ppointed by governor are. 
Mer. Bank v McKinney; 2 S. D., 106; 48 N. W.. 841 
Territory v Hand, 1 D., 437; 46 N. W., 685 

Power of legislature to abolish an office during term. 

State v Harris, 1 N. D.. 190; 45 N. W., 1101 

Salary of county auditor regulated by valuation fixed by J 
state board. \ 

Bunn v Kingsbury Co.. 3 S. D., 87; 52 N. W.. 67JJ 

Liability for failure to perform ministerial duty. 

State V Ruth, S. D., 68 N. W., 189 
County treasurer, liability for loss of county funds. 

Clay Co. V Simonsen. 1 I)., 403; 46 N. W., 592 
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Office and Officers.— Continued. 

State yetinary surgeon. 

Collins V State, 3 S. D., 18; 51 N. W., 776 

Board of regents. Vacancy filled by governor, under Sec. 
8, Art. 4 Const. , no con6rmation by the senate required. 

State V Sheldon, S. D., 67 N. W., 613 

State V Finnerud, S. D., 64 N. W.. 121 

Filling^ yacancy. 

State V Harris, (Supra. ) 

State V Boucher, 3 N. D., 389; 56 N. W., 142 

Remoyal of a connty offtcer from office by county com- 
missioners, statute strictly construed. 

Minnehaha Co. v Thome, 6 S. D.. 449; 61 N. W., 688 

Yaeancy may be filled on failure to qualify. 

Stutsman Co. v Mansfield, 5 D., 78; 37 N. W., 304 
State ex rel. v Harris, 1 N.D., 190; 45N.W., 1101 

FUling yacaney until ''next general election," means until 
the, next election at which that officer may be elected 
^^hose office has become vacant. 

State V Gardner. 3 S. D., 553; 54 N. W.. 606 

In re supreme court vacancy, 4 S. D. , 532; 57 N. W. , 495 

Librarian of state to deliver copies of supreme court 
reports to certain officers. 

Tripp V Ringsrud, 2 S. D., 593; 51 N. W., 655 

Term of office ^ assistant superintendent of public instruc- 
tion has no fixed term. 

Somers v Slate. 5 S. D., 321; 58 N. W., 804 

De facto officer; acts of are valid as to third persons, but 
void as to himself. 

Fylpaa v Brown Co., 6 S. D., 634; 62 N. W., 962 

Officer holding oyer after expiration of term is not a 
de facto officer as against a candidate holding a certifi- 
cate of election. 

State V Calahan, 4 N. D., 481: 61 N. W., W 
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Office and Officers.— Concluded. 

Title to an office cannot be tried by mandamus. 

State V Calahan, 4 N. D., 481; 61 N. W.. 1025 

« 

Legal presumption that an officer has done his duty. 

Hannah v Chase. 4 N. D.. 581; 61 N. W., 18 

Compensation of penitentiary trastees. 

State ex rel v Briggs. 3 N. D.. 69; 63 N. W., 206 

Compensation; rights of an officer unlawfully excluded 

when the de facto officer has already received pay for the 
same service. 

Chandler v Hughes Co.. N. D., 67 N. W. 946 

Fylpaa v Brown Co., 6 S. D , 634; 62 N. W.. 962 

Fuller V Roberts Co., S. D., 68 N. W., 308 

Principal must sig'n bond or surety will not be bound. 
Board of Education v Sweeney. 1 S.D., 642; 48 N.W., 802 

Deputies^ compensation for county officers. 

Somers v State. 5 S. D., 321; 58 N. W., 804 
Sora.ers v State, 5 S. D., 584; 59 N. W.. 962 

Deputy states attorney may be under 25 years of age. 

State V Phelps, 5 S. D., 480; 59 N. W., 471 

Begpister of deeds does not hold until successor qualifies. 

Territory v Hauxhurst. 3 D., 205; 14 N. W., 432 

County commissioners, excessive fees of. 

State V Bauer, 1 N. D., 273; 47 N. W.. 878 

Court may appoint assistant clerk during term time. 

White V Hughes Co.. S. D.,.67 N. W.. 855 

OFFSET. 

See Set'off and Counter-claim. 

ORDER OF PUBLICATION. 

See Writs. 
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PARENT AND CHILD. 

Boy living with his grandfather same as with a father has 
no implied contraet for wages. 

Murphy v Murphy, 1 S. D., 316; 47 N. W., 142 

Agreement with the parent of a child that is to be adopted 
that it shall have a share in property of the adopted 
parent cannot be avoided by will or otherwise. 

Quinn v Quinn, 5 S. D., 328; 58 N. W., 808 

Dnty of cliildren to support parents if able. 

McCook County v Kammos, S. D., 64 N. W., 1123 

Conrt may order cliild's adoption against the wish of 
the parent. 

Richards v Matteson, S. D., 65 N. W., 428 



PARKS. 

See Municipal Corporation, Dedication. 

PARLIAMENTARY LAW. 

See Quorum. 

When a chairman of a board refuses to put a motion a 
member may do so. 

State v Archibald. 5 N. D.. 359; 66 N. W., 234 

PARTIES. 

Defect of parties^ waiver by failure to object. 

Sykes v Bank, 2 S. D., 242; 49 N. W.. 1058 

Under Comp. Laws, Sec. 4872, a master of a Yessel may sue 
upon a contract signed in the name of the vessel by him 
as master. 

Braithwaite v Power, 1 N. D., 455; 48 N. W., 354 

Beal party in interest; the assignee of a claim for collec- 
tion may sue in his own name. 

Citizens Bank v Corkings, S. D., 70 N. W., 10' 
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Parties.— Continued. 

Real party in in teres t, suit by agent or trustee. 

McLaughlin v Bank, 6 D.. 406; 43 N. W.. 715 
Lewis V Railway. 5 S. D.. 148; 58 N. W., 580 
Hudson V Archer, 4 S. D.. 128; 55 N. W., 1099 

Judgement against trustees of a church in their individual 
capacity will not prevent them answering as trustees. 

Sonnenberg v Steinbach,.S. D., 70 N. W.. 655 

Affirmatiye jndgrment may be obtained against an inter- 
vener. 

Braithwaite v Aiken. 8 N. D., 366; 66 N. W., 133 

Assignee cannot intervene to defend a purely personal 
action against his assignor. 

McClurg v Bindery Co., 3 S. D.. 362; 53 N. W., 428 

Interyention, complaint of. 

Gale v Frazier. 4 D., 196; 30 N. W., 138 
Braithwaite v Aiken. 1 N. D., 475; 48 N.W.. 361 
Schaetzel v City of Huron. 6 S. D.. 134; 60 N. W., 741 

Mnst sliow a rig'lit to intervene. 

Yetzer v Young, 3 S. D.. 263; 52 N. W., 1054 

Intervener; no objection that the party could protect his 
rights in some other way. 

Taylor v Bank of Volga, S. D. . 70 N. W.. 834 

Holder of tlie naked legal title of a chose in action can 
sue thereon. 

Seybold v Bank. 5 N. D., 460; 67 N. W., 682 

Transfer of land while out of possession, grantor to be 
joined with the grantee. 

Hegar v DeGroat. 3 N. D., 354; 56 N. W.. 150 

Replevin suit, properly continued by personal representa- 
tives. 

O'Neill V Murray. 6 D.. 107; 60 N. W.. 619 
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Parties.— Concluded. 

Appeal eannot be taken in name of the administrator 
after removal 

McCormick Co. v Snedigar, 3 S. D., 802; 58 N. W.. 88 

An attachment issued on a summons and affidavit simply 
naming plaintiff as the ' 'Citizen's Bank" without showing 
its corporate capacity, is a nullity. 

Citizen's Bank v Corkings, S. D., 70 N. W., 1059 

PARTNERSHIP. 

Liability of all partners for debts of the partnership. 

Braithwaite v Power. 1 N. D., 455; 48 N. W.. 354 

Membership; the fact that a party was a member cannot 
be proven by the unauthorized statements of another 
member. Is a question for the jury. 

Pirrie, Carson et al. v Gillett, 2 N. D.. 255; 50 N. W., 710 

Pleading; leaving partnership name out of title not fatal. 
Van Brunt et al. v Harrigan, S. D., 65 N. W., 421 

Death of partner^ substitution of his administrator. 

Braithwait v Power, (Supra ) 

Partner cannot be charged with embezzlement of firm 
property. 

State v Reddick, 2 S. D.. 124; 48 N. W., 846 

Formation of a corporation out of partnership contem- 
plates that the capital shall be actual, and parol evi- 
dence is not admissible to show that it was to be nomi- 
nal only. 

Hennesy v Griggs, 1 N. D.. 52; 44 N. W., 1010 

Judgment against the partnership can also be against the 
individuals. 

Jeansch v Lewis, 1 S. D., 609; 48 N. W., 128 

Retiring partner taking a chattel mortgage upon the 
partnership property without notice of prior incum- 
brance, is a mortgagee in good faith and for value. 

Walter A. Wood Co. v Lee. S. D., 68 N. W., 170 
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Partnership.— Continued. 

Ratiflcation of the unauthorized act of an agent by only 
one member will not bind the partnership. 

N. Star Shoe Co. v Stebbins, 2 S. D., 74; 48 N. W.. 833 

Aetion against the firm* Recovery of judgment against 
one partner. 
N. Star Shoe Co. v Stebbins, 3 S. D., 540; 54 N. W., 593 

Contract by one binds all. 

Pearson v Post, 2 D., 220; 9 N. W., 684 

Partner liable for frandnlent representation of another 
partner in sale of firm property. 

Brundage v Mellon. 5 N. D., 72; 68 N. W.. 209 

Exemptions; claim of wife after dissolution of partnership. 
Noyes v fielding, 5 S. D.. 608. 59 N. W.. 1069 
Noyes v fielding. 6 S. D.. 629; 62 N. W., 953 
fiates V Callender. 8 D., 256; 16 N. W., 506 

Fictitious name^ failure to file, must be pleaded as ai 
defense or will be waived. 

Heegard v Dak. L. & T. Co., 8 S., 569; 54 N. W.. 656 1 

One member has no authority to bind the firm by a 
guaranty of commercial paper unless necessary to the j 
firm's business. 

Clarke v Wallace, 1 N. D.. 404; 48 N. W.. 338 J 

Division of profits will not always constitute a partnership. 

Grigsby v Day, S. D.. 70 N. W., 881, 

Draft issued by the cashier of a banking firm is not con* 
clusively void. Evidence admissible to show custoa 
and acquiescence of the firm. 

Noyes v Crandall, 6 S. D., 460; 61 N. W.. 

Action at law by one member against another to recove 
a share of the firm property, will not be until there hi 
been a settlement of partnership accounts. 

Devore v Woodruff, 1 N. D., 148; 45 N. W.. 7( 
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Partnership.— Concluded. 

Joint purchase of land, fraudulent representation of the 
price; recovery. 

Davenport v Buchanan, 6 S. D., 373; 61 N. W., 47 

Aceoimting between members of insolvent firm; exemp- 
tions taken by one and waived by remainder, the others 
are estopped to claim a portion. 

Betts V Letcher. IS. D., 182; 46 N. W., 193 

Unincorporated associations; liability of members. 
Winona Lum. Co. v Church. 6 S. D.. 498; 62 N. W., 107 

Unincorporated chnrch associations; power of trustees. 
Sonnenberg v Steinback, S. D., 70 N. W., 655 

Lien; each partner has a lien on firm property for any bal- 
ance due after payment of firm debts. 

Betts V Letcher, 1 S. D., 182; 46 N. W., 193 

Settlement between, presumed to be of all firm matters. 

Little V Little. 2 N. D.. 175; 49 N. W., 786 

PAUPER. 

Simply removing a small-pox patient to pest house by order 
of commissioners will not render him a pauper, so as to 
make the county liable for medical services. 

Ostland v Porter, 4 D.. 98; 25 N. W., 731 

Duty of children to maintain parents if they are able. 
County furnishing necessaries may bring action for. 

McCook County v Kammos, S. D., 64 N. W., 123 

Relief of the sick by the county; recovery by one county for 
money expended in the relief of the sick of another 
county. 

Hamlin County v Clark County, 
1 S. D.,131; 45 N. W., 329 

PAWN. 

See Pledge, 
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PAYMENT. 

See Accord and Satisfaction. 

Contract to pay money and deliver up note, sufficient 
demand. 

Cosand v Bunker. 2 S. D.. 294; 50 N. W.. 84 

« 

Agent not authorized to accept an account against himself 
in payment of debt due bis principal. 

Union School Co. v Mason. 3 S. D.. 147; 52 N. W., 671 

Payment by check which recites on face '< in full of all 
demands. " 

Rapp V Giddings, 4 S. D.. 492; 57 N. W., 237 

Receipt of bonds; when a payment. 

Green v Hughitt Tp., 5 S. D., 452; 59 N. W., 224 

Payment of agent's commission in notes. 

Brown v McCaul. 6 S. D., 16; 60 N. W,, 151 

City warrants to be paid in order of registration. 

State V Campbell, S. D., 64 N. W., 1125 

Distinction between an agreement to pay and an agree- 
ment to indemnify. 

Callender V Edmison, S. D., 65 N. W., 425 

Charging usurious interest in an account, or putting it 
in the form of a note is not a payment and will not 
warrant a recovery until paid. 

Davey v Bank, S. D., 66 N. W., 122 

Payment to an agent. 

Reid V Kellogg. S. D., 67 N. W. 687 
Benjamin v Elevator Co., N. D., 69 N. W., 296 

Release of debt^ no consideration. .^ .*. 

Jones V Matthisson, 2 D., 528; 11 N. W., 109 

Oral contract to pay note of another for a valid consider- 
ation. 

Dodge V Furber, 6 D., 217; 50 N. W. , 831 



PAYMENT. 345 



Payment.— Continued. 

The presumption is that men are able and willing to pay 
their just debts. 

Kelsey v Welch. S. D., 66 N. W., 390 

Agreement to accept a certain sum in full satisfaction need 
not be in writing. 

Miles V Arp. S. D., 70 N. W., 1050 

A Tolnntary payment with knowledge of the facts cannot 
be recovered though made under protest. 

Wessel V Mort. Co., 3 N. D., 160; 54 N. W., 922 

Payment induced by fraud may be recovered. 

Caldwell v Maxfield, S. D., 64 N. W.. 166 

Taking a note for an antecedent debt will not be pre- 
sumed to be a payment. 

Baker v Baker, 2 S. D., 261; 49 N. W., 1064 

Oiying notes of third parties in payment to be accepted 
oq approval. 

Acme Harvester Co. v Axtell, 5 N. D.. 315; 65 N. W., 680 

One fnrnisliing money at request of the debtor to pay a 
mortgage under an agreement that the debtor will 
secure the same, is the equitable assignee of the mort- 
gage 

Baker v Baker, 2 S D., 261; 49 N. W., 1064 

Plea of payment in full is good without giving time, place 
or manner. 

Fall V Johnson, S. D., 65 N. W.. 909 

Payment by ^iying orders. 

McCormack v Phillips. 4 D., 506; 34 N. W., 89 

Alleg^ation of payment upon information and belief. 

First Nat. Bank v Roberts. 2 N. D., 195; 49 N. W., 792 

Where a complaint states that only certain payments had 
been made, others may be shown under a general 
denial. 

Brown v Forbes, 6 D., 278; 43 N. W., 98 
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Payment.— Concluded. 

Assig^nment of rents to be applied in payment; evidence 
of instructions. 

Stebbins v Lardner, 2 S. D., 127; 48 N. W., 847 

Payment of illegal taxes by a mortgagee cannot be re- 
covered, though paid under protest. 

Rushton V Burke, 6 D., 478; 48 N. W.. 815 

Payment mnst be applied upon the particular debt 

directed when more than one is owing. 

First Nat. Bank v Roberts. 2 N. D.. 195; 49 N. W., 722 
St«bbins v Lardner, 2 S. D., 127; 48 N. W.. 847 

Unless directed the creditor may apply the money on either 
debt owing him. 

Fargo V Jennings, S. D., 65 N. W., 433 

Acceptance of an order on third person^ not payment 
unless specially so agreed. 

Esty V Birnbaum. S. D.. 68 N. W.. 290 

PEDDLERS. 

Law requiring license for sale of goods manufactured 
outside the state is unconstitutional. 

Rogers v McCoy, 6 D., 238; 44 N. W.. 990 

Sections 1788 to 1743, Revised Code, N. D.. are unconstitu- 
tional so far as they attempt to tax persons selling goods 
shipped into the state. 

State V O'Connor, 5 N. D.. 629; 67 N. W . 824 
PERFORMANCE. 

See Tender, Specific Performance. 

PERJURY. 

Indictment, averments. 

United States v Robinson. 4 D., 72; 23 N. W.. 90 
Territory v Jones. 6 D.. 85; 50 N. W., 528 
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PHYSICIANS AND SURGEONS. 

Removal of a person affected with small pox to -the pest 
house does not render him a pauper and he may be 
held for medical attendance. 

OFtland V Porter, 4 D.. 98; 25 N. W.. 781 
PLEADING. 

1. fn General. 

2. Complaint. 

3. Answer. 

4. JDemurrer. 

5. Reply. 

6. Counter Claim. 

7. Motion to Strike Out. 

8. Motion to Make Definite and Certain. 

9. Judgement on the Pleadings. 

10. Motion to Compel I21eotion* 

11. Amendments. 

12. Exhibits. 

13. Intervention. 

14. Variance. 

1. In General. 

Pleading is to be construed most strongly against the 
pleader. 

Nation v Cameron. 2 D., 347; 11 N. W., 325 

Facts and not conclusions of law must be pleaded. 

Meyers v School District. 4 S. D., 420; 57 N. W., 68 

Date when essential must be alleged. 

Clyde V Johnson. 4 N. D., 92; 58 N. W., 512 

When more than one cause of action or defense is plead- 
ed each should be complete in itself. 

Jasper v Hazen. 2 N. D.. 401; 51 N. W.. 588 

Corporate existence must be pleaded. 

State V C. M. & St. P. Railway, 4 S. D.. 261; 56 N. W., 894 

Citizens' Bank v Corkings, S. D.. 70 N. W., 1059 

N. W. Cordage Co. v Galbraith, S. D.. 70 N. W., 1059 
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In General.— Concluded. 

Objection made at the trial that the pleading does not 
state facts sufficient, etc., is not favored and the pre- 
sumption will then be in favor of the pleading. 

Anderson v Alseth, 6 S. D., 566; 62 N. W., 435 

Stutsman Co. v Mansfield, 5 D., 78; 37 N. W., 304 

Johnson v Burnside, 3 S. D., 230; 52 N. W.. 1057 

Bowman v Eppinger, 1 N. D., 21; 44 N. W., 1000 

Defects waived by failure to object. 

Ross V Wait. 4 S. D.. 589; 57 N. W., 497 

Parliaman v Young, 2 D., 175; 4 N. W., 139 

Fraley v Bentley. 1 D., 25; 46 N. W., 506 

Paulson V Ward, 4 N. D., 100; 58 N. W.. 792 

Johnson v Burnside, 3 S. D., 230; 52 N. W., 1057 

Wright V Sherman, 3 S. D., 290; 52 N. W., 1093 

Bright V Ecker,S. D., 68 N. W.. 326 

Heegard v Dak. Loan&TrustCo., 3S.D., 569;54N.W., 656 

Objection that complaint does not state facts sufficient to con- 
stitute a cause of action, not waived by failure to make 
in the court below. 

Porter v Booth. 1 S. D., 558; 47 N. W.. 960 

Specific objections must be made to evidence proving al- 
legations wanting in the complaint. 

Bowman v Eppinger, 1 N. D., 21; 44 N. W., 1000 

Retention of the copy served is a waiver of time of ser- 
vice. 

Clyde V Johnson, 4 N. D., 92; 58 N. W.. 512 

Attachment papers no part of the pleading. 

Jordan v Frank. 1 N. D., 206; 46 N. W.. 171 

The court will grant such relief as the facts will warrant, 
without regard to the prayer. 

McGillivray v McGillivray. S. D.. 68 N. W., 316 



PLEADING. 849 



2. Complaint. 

Defective complaint^ objection to waived by going to 
trial. 

LinSsay v Pettigrew. 6 S. D., 180; 60 N. W., 744 

Connor v Bank. S. D., 64 N. W., 519 

Complaiat for injury to TeYersionary interest in land. 

Arneson v Spawn, 2 S. D., 269; 49 N. W., 1066 

Action to quiet title allegation of the prior ownership of 
another. 

Grace v Ballou. 4 S. D., 333; 56 N. W., 1075 

ReeoTery of damages for excayation adjoining a build- 
ing. 

Novotony v Danforth. S. D., 68 N. W., 749 

Action by joint mortgagors to recoyer surplus, after pay- 
ment of mortgage debt. 

Clyde V Johnson, 4 N. D., 92; 58 N. W., 512 

Action for damages done by trespassing animals; waiver 
of the tort and suit on fictitious contract. 

Tanderup v Hansen, 5 S. D., 164; 58 N. W., 578 

Action against insurance agent for failure to procure in- 
surance; averment as to ownership of the property. 

Lindsay v Pettigrew 5 S. D.. 500; 59 N. W., 726 

Foreclosure of mortgage by action is not an action founded 
upon an instrument in writing within the meaning of 
Sec. 4927, Comp. Laws; not sufficient to set out a copy 
and claim the amount due. 

Andrews v Wynn, 4 S. D., 40; 54 N. W., 1047 

Demand for excessiye relief does not defeat a recovery of 
that to which the party is entitled. 

Laird-Norton Co. v Herker, 6 S. D., 509; 62 N. W., 104 

Complaint for breach of contract. 

Johnson v Gilmore, 6 S. D., 277; 60 N. W.. 10^ 



350 PLEADING. 



Complaint.— Continued. 

Complaint stating more than one cause of action, cannot 
compel an election as to which the plaintiff will rely 
upon. 

Austin et al v Heiser, 6 S. D.. 429; 61 N. W., 446 

Breach of contract Iby wrong^l act; party may sue for 
services and money, etc. , furnished, or for damages for 
breach, but not both, must elect. 

Davis V Tubbs. S. D.. 64 N. W.. 534 

Foreclosure of mortgage and trust deed. Joinder of 
different causes of action. 

Bush V Froelick. S. D., 66 N. W., 939 

McGillivray v McGillivray. S. D., 68 N.W., 316 

Complaint for cancellation of Judgment. 

Fall River Co. v Bank. S. D., 67 N. W., 617 

Action on attachment bond; special damages must be 
pleaded to be recovered. 

Thompson v Webber, 4 D. , 240; 29 N. W. . 671 

Complaint on county treasurer's bond* 

Stutsman v Mansfield, 5 D., 78; 87 N. W., 804 

Supplemental complaint; what should contain. 

Swedish American Bank v Dickinson Co. 
N. D., 69 N. W.,-455 

Complaint alleging neg^ligence of railway in construction 
and equipment of engine so as to prevent escape of fire. 

Smith V Ry., 4 S. D., 71; 55 N. W.. 717 

Breach of contract^ natural and resulting^ damag'es. 

Hudson V Archer, 4 S. D., 128; 55 N. W., 1099 
Johnson v Gilmore, 6 S.D.. 277; 60 N. W.. 1070 

Complaint alleging reasonable Talue when the evidence 
shows that there was a contract. 

Zeimet v Phillips, S. D., 65 N. W., 418 

Incorporation must be pleaded. 

State V Ry., 4 S. D., 261; 56 N. W.. 894 



PLEADLNG. 351 



Complaint.— Continued. 

Taking water from spring. 

Metcalf V Nelson, S. D., 65 N. W.. 911 

Foreign judgment. 

Gude V Ins. Co., S. D., 65 N. W., 27 

Promissory note^ complaint. 

Scott V Esterbrooks, 6 S. D., 253; 60 N. W., 850 

Insurance; alleging two causes of action, one on policy, 
and one a promise to pay on settlement. 

Purcell V Ins. Co., 5 N. D., 100; 64 N. W., 943 

BeeoTery of statutory penalty; complaint should contain 
reference to the statute. 

Kirby v Tel. Co., 4 S.D , 463; 57 N.W., 202 

Kirby v Tel. Co., 6 S.D., 1; 60 N.W.. 152 

Complaint in action for fraud. 

. Hawke v Fletcher, 4 D., 42; 22 N. W., 593 

Conyersion of grain under a farm contract. 

Lloyd V Powers, 4 D., 62; 22 N. W., 492 

Claim of some interest in or lien upon is sufficient allegation 
in an action to determine adverse claims. 

Carpenter v Ingalls, 3 S. D., 49; 51 N. W., 948 

Sotithard v Smith, S. D., 66 N. W., 316 

Rust Owen Lum. Co. v Fitch, 3 S. D., 213; 52 N.W., 879 

Conversion by sherilT^ demand for exemptions. 

Holdridge v Lee, 3 S D.. 134; 52 N. W., 265 

Labor account , suit thereon. 

Busta V Wardall, 3 S. D., 141; 52 N. W., 418 
Paddock v Balgord, 2 S.D., 100; 48 N.W., 840 

Cloud on title^ complaint to remove or prevent. 

Grant v Investment Co., 3 S. D., 390; 53 N. W., 746 

Allegation of matter of defense in the complaint is surplus- 
age and does not render demurrable. 

Trotter v Life Ass'n, S. D., 70 N. W., 84*^ 
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Complaint.— Concluded. 

Complaint which merely makes a defeetiye statement of 
facts will be held good as against objection raised on 
trial. 

Anderson v Alseth, 6 S. D.. 566; 62 N. W., 435 

Wavier of tort and recovery on an implied contract. 

Braithwaite v Aiken, 8 N. D., 865; 56 N. W., 188 
Anderson v Bank, 5 N. D., 451; 67 N. W., 821 
Tanderiip v Hansen, 5 S. D., 164; 58 N. W., 578 

Diyision of school township; complaint to compel pay- 
ment of old debt. ' 

Fordham Twp. v Darlington Twp. , 
6S. D.. 489; 61 N. W., 1128 

Action against a partnership; when a statement of indi- 
vidual names and partnership name are fully set out, 
omission to state in the title that defendants are part- 
ners is immaterial 

VanBrunt & Co. v Harrigan, S. D.,'65 N. W., 421 

Complaint of interyention, 

Braithwaite v Aiken, 1 N. D.. 475; 48 N. W.. 361 

Complaint on promissory note. 

Scott v Esterbrooks, 6 S. D.. 353; 60 N. W., 850 



3. Answer. 

Conclusion of law^ answer demurrable. 

Van Dyke v Doherty, N. P., 69 N. W., 200 

General denial in claim and deliyery ; may show the goods 
to be property of third person. 

Connor v Knott, S. D.. 66 N. W.. 461 

Pitts Agricultural W'ks v Young, 6 S. D., 557; 62 N.W.,482 

Affirmative matter may be alleged upon information and 
belief. 

Risdon v Davenport, 4 S. D., 555; 57 N. W., 482 
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Answer.— Continued. 

Denial for ir ant of ^^knowledge or information sufficient 
to form a belief." 

Sigmund v Bank, 4 N. D.. 164; 59 N. W., 966 

N. W. Cordage Co. v Galbraith. S. D., 70 N. W., 1048 

Cumins v Lawrence Co., IS. D., 158; 46 N. W., 182 

Cumins v Lawrence Co., 2 S. D.. 452; 50 N. W., 900 

Not sufficient if he could have obtained information from 
the public records which are open to him. 

Van Dyke v Doherty, N. D., 69 N. W., 200 

Pleading first a general denial, second statute of limitations, 
not inconsistent. 

Lawrence v Peck, 3 S. D., 645; 54 N. W., 808 

Inconsistent defenses may be pleaded. 

Stebbins v Lardner, 2 S. D., 127; 48 N. W., 847 
Green v Hughitt Twp., 5 S. D., 452; 59 N. W., 224 
Lawrence v Peck, 8 S. D., 645; 54 N. W.. 808 

Admissions in pleading; no proof required. 
Bauder v Schamber, S. D., 63 N. W., 227 
Mattoon v Ry., 6 S, D., 196; 60 N. W., 69 
Gale V Shillock, 4 D., 182; 29 N. W., 661 
Calkins v Min. Co., 5 S. D., 299; 58 N. W., 797 
Kirby v Scanlan. S. D., 67 N. W., 828 
McLaughlin v Alexander, 2 S. D., 226; 49 N. W., 99 
Humpfner v Osborne. 2 S. D., 310; 50 N. W., 88 
Myrick v Bill, 3 D., 284; 17 N. W., 268 
Dole V Burleigh, 1 D., 227; 46 N. W.. 692 

FriTolons answer^ what is. 

Sifton V Sifton, 5 N. D., 187; 65 N. W., 670 

Catholicon Co v Ferguson, S. D., 67 N. W., 615 

Dole V Burleigh, 1 D. 227; 46 N. W., 692 

N. W. Cordage Co. v Galbraith, S. D., 70 N. W., 1048 

Yerkes v Crum, 2 N. D., 72; 49 N. W., 422 

Hill V Walsh, 6 S. D., 421; 61 N. W., 440 

Bank of Com. v Humphrey, 6 S. D.. 421; 61 N.W., 4'*" 

Dodge V Furber. 6 D., 217; 50 N. W.. 881 
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Answer.— Continued. 

Answer after demurrer has been sustained and judg- 
ment taken. 

Greeley v Winsor, 2 S. D.. 861; 50 N. W., 630 

An answer denying each and every allegation cannot be 
stricken out as sham* 

Sam. Cupples Co. v Jensen, 4 D., 149; 27 N. W., 206 

King V Wait, S. D., 70 N. W.. 1056 

Loranger v Min. Co., 6 S. D., 478; 61 N. W.. 686 

An answer which denies "each and all allegations, etc.» 
except such as are hereinafter admitted or qualified," 
while not favored is held not to be bad. 

Hardy v Purinton, 6 S. D., 882; 61 N. W., 158 

Sufficiency of a denial. 

Calkins v Min. Co., 5 S. D., 299; 58 N. W., 697 

Departure in tlie answer from the contract set out in the 

complaint. 

Gleckler v Slavens, 5 S, D., 364; 59 N. W., 323 

Facts may be pleaded both as a defense and as a counter* 

claim. Cannot be compelled to elect. 

Nollman v Evenson, 5 N. D., 844; 65 N. W., 686 

Answer day not postponed by motion to set aside summons. 

Garvie v Green, S. D. , 70 N. W. , 847 

Statute of frauds pleaded as a defense. 

Nat. Ger. Bank v Lang, 2 N. D., 66; 49 N. W., 414 

Illegality of contract must be pleaded as a defense. 

Illstad V Anderson, 2 N. D., 167; 49 N. W.. 659 

Foreign law must be pleaded. 

Nat. Ger. Bank v Lang, (Supra.) 

Want of authority of a national bank to purchase a note 
cannot be set up as defense by the maker. 

First Nat. Bank v Smith, S. D., 65 N. W., 437 
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Answer.— Concluded. 

Agent pleading that a note was given for principal in agent's 
name is not a defense. 

Nat. Ger. Bank v Lang, (Supra.) 

Ses adjudicata pleaded as a defense. 

Fahey v Esterly Co., 3 N. D., 220; 55.N. W., 580 

J. I. Case Co. v Pederson, 6 S. D.. 140; 60 N. W., 747 

Southard v Smith, S. D., 66 N. W., 316 

Foreign garnishment as a defense. 

Purcell V Ins. Co. 5 N. D., 100; 64 N. W., 943 

Fictitious name^ failure of partnership to file, must be 
pleaded or will be waived. 

Heegard v Loan Co., 3 S. D., 569; 54 N. W., 656 

Payment^ allegation of, upon information and belief suffi- 
cient. 

First Nat. Bank v Roberts, 2 N. D , 195; 49 N. W., 722 

Pleading dnress and frand as a defense to a written contract. 
McCormack v Volsack, 4 S. D.. 67; 55 N. W., 145 

Answer setting up an unexecuted verbal contract to con- 
vey land is not sufficient. 

Cleveland v Evans, 5 S. D., 58; 58 N. W., 8 

Flea of payment in full is good without stating time, place 
or manner. 

Fall V Johnson, S. D., 65 N. W., 909 

Allegation of new matter in the answer not available to the 
plaintiff. 

Com. Bank v Jackson. S. D., 70 N. W., 846 

4. Demurrer. 

Objection at the trial that a pleading does not state facts 
sufficient^ is not favored. Presumption is in favor of 
the pleading. 

Johnson V Burnside, 3 S. D., 230;52 N. W., 1057 

Bowman V Eppinger, 1 N. D.. 21; 44 N. W., 1000 

Stutsman Co. v Mansfield, 5 D., 78; 37 N. W., 30 

Anderson v Alseth. 6 S. D., 566; 62 N. W., 485 
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Demurrer.— Continued. 

Allegation that plaintiff entered into a contract will 
be taken to mean a legal contract as against demurrer. 

Sundback v Gilbert. S. D.. 66 N. W., 941 

Demnrrer to the answer reaches defects in the complaint. 
Clay County v Simonsen. 1 D., 112; 2 N. W., 260 

Demurrer that it ^^does not state facts sufficient to con- 
stitute a cause of action" is sufficient in form without 
specification of particular defects. 

O'Rourke v City, 4 S. D., 47; 54 N. W., 1044 

Form sufficient which substantially follows the statute. 

Van Dyke v Doherty, N. D.. 69 N. W., 200 

Action foreclosing mechanic's lien, account as an exhibit. 
Rust Owen L. Co. v Fitch. 3 S. D.. 213; 52 N. W., 879 

Frivolous demurrer will be stricken out. 

State V Newson. S D., 66 N. W.. 468 

Specifying grounds of objection. 

Hudson V Archer, 4 S. D., 128; 55 N. W., 1099 

Joint demurrer in action by several parties. 

Evans v Fall River Co., S. D., 68 N. W., 195 
Campbell v Wambole, 8 D. , 184; 13 N. W. , 567 

Demurrer to an answer that it "does not state facts 
sufficient to show that the plaintiff is estopped from 
maintaining said action," is bad. 

Hill v Walsh. 6 S. D., 421; 61 N. W.. 440 

Failure to demur or make a motion is a waiver of defects 

Sykes v Bank. 2 S. D.. 242; 49 N. W.. 1058 

Surplusage does not render demurrable. 

McGillivray v McGillivray. S. D., 68 N. W., 316 

Misjoinder of causes of action. 

Ross v Wait. 4 S. D.. 589; 57 N. W., 497 
Jasper v Hazen, 2 N. D., 401; 51 N. W.. 583 
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Demurrer.— Concluded. 

Answer after demurrer has been sustained, judgment 
taken; order allowing is appealable. 

Greeley v Winsor, 2 S. D., 361; 60 N. W., 630 

Demurrer that the parties have no legal capacity to sae» 

American Button Co. v Moore. 2 D. 280; 8 N. W., 131 
Bern V Shoemaker, S. D., 64 N. W., 544 

5. Reply. 

Xo reply required to* new matter unless ordered by the 
court upon application of defendant. 

Gull River Lumber Co. v Keefe. 6 D., 160; 41 N. W., 74a 

Star Wagon Co.* v Matthiesson, 8 D., 233; 14 N. W., 107 

Reply to connter-claim; departure from complaint. 

Gleckler v Slavens. 5 S. D., 864; 59 N. W., 828 

Want of reply to counter-claim, too late to raise objection 
after judgment. 

Power V Bowdle, 3 N. D.. 107; 54 N. W., 404 

Motion to require reply to new matter in answer. 

Cornwall v McKinney, S. D., 68 N. W., 838 

Corporate existence cannot be put in issue by a denial for 
want of knowledge or information sufficient to form a 
belief. 

N. W. Cordage Co. v Galbraith, S. D.. 70 N. W., 1045 

6. Counter-claim. 

See Set-off and Counter-claim. 

In repleyin^ setting up damages. 

O'Neill V Murray, 6 D., 107; 50 N. W., 619 
National Bank v Feeney, S. D., 70 N. W., 874 

7. Motion to Strike Out. 

Answer denying each and every allegation cannot be 
stricken out as sham. 

Samuel Cupples Co. v Jensen, 4 D., 149; 27 N. W., 206 
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Motion to Strike Out.— Concluded. 

Snrplnsag'e may be struck out. 

McGillivray v McGillivray. S. D., 68 N. W., 816 

i^^eneral denial cannot be stricken out as sham. 

Green v Hughitt Township, 5 S. D., 462; 59 N. W.. 224 
Loranger v Mining Co.. 6 S. D., 478; 61 N. W., 686 

8. Motion to Make Definite and Certain. 

May be made when several causes of action are not separ- 
ately stated. 

Austin et al v Heiser, 6 S. D., 429; 61 N. W., 445 

9. Motion for Judgment on Pleadingrs. 

Judgment on pleadings is proper when the answer contains 
no defense. 

Fargo V Vincent, 6 S. D., 209; 60 N. W., 858 

Motion is based on the pleadings, and not on proof of ex- 
trinsic facts. 

Sigmund v Bank, 4 N. D.. 164; 69 N. W., 966 

Sifton V Sifton. 5 N. D., 187; 65 N. W.. 670 

Not well taken when answer shadows a good defense, but 
states it imperfectly. 

Yerkes v Crum, 2 N. D.. 72; 49 N. W., 422 

Court may order judgment for amount admitted by 

pleadings. 

English V Goodman, 3 N. D., 129; 54 N. W., 540 

10. Motion to Compel Election. 

Answer sets up a general denial and the statute of limi- 
tations. Error to compel defendant to elect. 

Lawrence v Peck. 8 D., 645; 54 N. W.. 808 

Complaint stating more than one cause of action, cannot 
compel an election as to which the plaintiff will rely 
upon. 

Austin et al v Heiser, 6 S. D., 429; 61 N. W.. 445 
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Motion to Compel Election.— Concluded. 

Breach of contract by wrongrful act; party may sue for 
services and money, etc., furnished, or for damages for 
breach, but not both, must elect. 

Davis V Tubbs, S. D., 64 N. W., 584 

Facts may be pleaded both as a defense and as a counter- 

claim* Cannot be compelled to elect. 

Nollman v Evenson. 5 N. D., 844; 65 N. W., 686 
Inconsistent defenses (may be pleaded).— See page 868. 

11. Amendments. 

Court will not allow an amendment of a seed lien in a suit 
for foreclosure. 

Lavin v Bradley. 1 N. D.. 291; 47 N. W., 884 

SherifTs return may be amended after judgment. 

Mills v Rowland, 2 N. D., 80; 49 N. W., 418 

Summons and affldayit in attachment may be amended. 
Gans V Beasley. 4 N. D.. 140; 69 N. W.. 714 

Power of lower court to amend pleadings after appeal. 

Moore v Booker, 4 N. D., 543; 62 N. W., 607 

Supreme court has the power in remitting a case to lower 

court to allow amendment. 

Evans v Hughes County, 4 S. D., 88; 54 N.W., 1049 

Amended pleading takes the place of the old. 

Caledonia Mining Co. v Noonan, 8 D.. 189; 14 N. W.. 426 

Should be allowed to conform pleadings to the proof. 

Schouweiler et al v Hough, S. D., 68 N. W., 776 
Kelsey v Ry. Co., 1 S. D., 80; 45 N. W., 204 
Yetzer v Youpg, 8 S. D.. 268; 52 N. W., 1054 
Anderson v Bank, 5 N. D., 80; 64 N. W., 114 
Johnson v Burnside, 8 S. D., 230; 52 N. W., 1067 
Heegard v Loan Co., 8 S. D., 569; 54 N. W., 656 

Demand^ failure to plead; amendment should be allowed. 
Jenkinson v Vermillion, 8 S. D., 288; 52 N. W., lO""" 
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Amendments.— Concluded. 

Eefdsal to allow amendment to set up that plaintiffs are 
doing business under a fictitious name, and have failed 
to file certificate, is not error. 

Heegard v Trust Co., 3 S. D.. 569; 54 N. W., 656 

Befasal to permit after judgment; discretion of court. 

Brown v Edmonds, S. D., 68 N. W., 734 

12. Exhibits. 

Not a part of a pleading. 

C. Aultman Co. v Siglinger, 2 S. D., 442; 50 N. W., 911 

Rust Owen Lum. Co. v Fitch, 3 S. D., 218; 52 N. W. 879 

Above ruling reversed, (not in syllabus.) 

First Nat. Bank v Dak. Fire Ins. Co. , 
6S. D.. 424; 61 N. W., 439 

Objection cannot be raised first time on appeal. 

Wright V Sherman, 3 S. D., 290; 52 N. W., 1093 

13. Intervention. 

Intervention, complaint of may be dismissed by intervener. 
Schaetzel v City of Huron, 6 S. D., 134; 60 N. W., 741 

Intervention by complaint. , 

Yetzer v Young, 3 S. D., 263; 62 N. W., 1054 
Gale V Frazier. 4 D., 196; 30 N. W., 138 
Braithwaite v Aiken, 1 N. D., 475; 48 N.W.. 361 
Citizens' Bank v Corkings, S. D. , 70 N. W. . 1059 

No objection that the intervener might protect his rights in 
some other way. 

Taylor v Bank of Volga, S. D., 70 N. W., 834 

14. Variance. 

Between summons and complaint. 

St. Paul Harvester Co. v Forberg, 2 S.D., 357; 50N.W., 628 



PLEADING (361) PLEDGE 

Variance.— Concluded. 

Between sunnnons and complaint immaterial, if com- 
plaint served at time of summons. 

Berry v Bingaman. 1 S. D., 525; 47 N. W.. 825 

Yariance, under Sec. 4934, Comp. Laws, immaterial un- 
less prejudicial. 

N. Star B. & S. Co. v Stebbins, 3 S. D., 540; 54 N.W., 593 

Judgment at yariance with complaint cannot be en- 
tered. 

Anderson v Chilson, S. D., 65 N. W., 485 

Admission of eyidence on issues not pleaded. 

Sykes V Bank, 2 S. D., 242; 49 N. W., 1058 
Illstad V Anderson, 2 N. D., 167; 49 N. W., 659 
Brace v Doble. 3 S. D., 416; 53 N. W., 859 

Cannot proye a state of facts contrary to the pleading. 

Myrick v Bill, 3 D. 284; 17 N. W., 268 

Yariance not material when the pleading is that plaintiff 
was injured at crossing of a public highway, and proof 
shows that the highway was never legally laid out but 
was in general use as such. 

Coulter V Railway. 5 N. D.. 568, 67 N. W., 1046 

PLEDGE. 

Wliat constitutes; retaining property of another for a debt 
due does not. 

Taylor v Jones. 3 N. D., 235; 55 N. W., 593 

Use of pledged property without consent of pledgor is 
forbidden by statute. 

Hawkins v Hubbard, 2 S. D., 631; 51 N. W.. 774 

Capital stock may be pledged; priority between pledgee 
and attachment creditor. 

VanCise v Bank, 4 D., 485; 33 N. W., 897 

Doty y Bank, 3 N. D., 9; 53 N. W.. 77 
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Pledge.— Concluded. 

Title to the pledge; transfer of stock on the books of the 
company. 

VanCise v Bank, 4 D., 485; 33 N. W.. 897 

N^egligence of pledgee in collecting collateral notes. 

Plymouth Co. Bank v Oilman. 6 D., 304; 50 N. W., 194 

8ub-pledgee of notes^ with knowledge of prior pledge does 
not take them in due course of business. 

Security Bank v Kingsland, 5 N. D., 263; 65 N. W. 697 

Liability of bank for negligence of attorney in collecting 
notes held in pledge. 

Plymouth Co. Bank v Oilman, S. D., 68 N. W., 735 

Claim of landlord to hold hotel furniture as a pledge for 

payment of rent. 

Esshom V Hotel Co.. S. D., 63 N. W.. 229 

POISON. 

Indictment for malicious exposure of. 

State V Isaacson, S. D., 65 N. W., 480 

POOR. 

See Pauper, 

Relief of sick^ recovery of one county from another for 
money expended. 

Hamlin Co. v Clark Co., 1 S. D., 131; 45 N. W., 329 
POOR DEBTOR. 

See Debtor, Arrest in Civil Cases, Creditor's Bill. 

POWER. 

See Public Corporations under head of Corporations. 
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POWER OF ATTORNEY. 

General power to contract for sale of land. 

McLaughlin v Wheeler. 1 S. D., 497; 47 N. W., SU 
Luke V Griggs, 4 D., 287; 30 N. W.. 170 

Marriage of a femme sole, will revoke. 

Wambole v Foote. 2 D., 1; 2 N. W., 28» 

PRACTICE IN CIVIL CASES. 

See Pleading, Practice, Trial, Writs. 

Motion to dismiss, made at close of plaintiff's case is 
waived unless renewed after all evidence is in. 

Illstad V Anderson, 2 N, D., 167; 49 N. W., 669 

Non-suit, same as directing a verdict. 

Sanford v Bell, 2 N. D., 6; 48 N. W., 434 
Marshall v Mfg. Co., 3 S. D., 473; 54 N.W., 272 

Peremptory non-suit cannot be ordered against will of 
the plaintiff. 

Holt V Van Eps, 1 D., 206; 46 N. W., 689 

Complaint of interyention may be dismissed by the in- 
tervener. 

Schaetzel v Huron. 6 S. D., 134; 60 N. W.. 741 

Plaintiff cannot dismiss case to the injury of defendant. 

Axiom Min. Co. v Little, 6 S. D.. 438; 61 N.W., 441 

Foreclosure of mechanic's lien may be tried to a jury 
under stipulation. 

McCormack v Phillips, 4 D.. 506; 34 N. W., 39 

Construction and effect of the submission of a case under 
a stipulation. 

Randall v Township, 4 S. D.. 337; 57 N. W., 4 

Consolidation of actions* 

Aultman 8l. Co. v Ferguson, S. D., 6^N. W., 10^ 
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Practice in Civil Cases.— Continued. 

Extension of time for pleading, an exparte order though 
. irregular, is binding. 

Warder v Patterson, 6 D., 83; 50 N. W., 484 

Amendment of complaint after judgment of dismissal; 
dismissal must be first set aside. 

Greeley v Winsor. 3 S. D.. 138; 52 N. W., 674 

8erYice of summons, who is deemed a resident and the 
kind of a dwelling to be maintained to prevent obtain- 
ing service by publication. 

Pech Mfg Co. V Groves, 6 S. D., 504; 62 N. W.. 109 

!M^otice of trial which states the correct month and year 
of the commencement of the term is good, though the 
day stated is wrong. 

Smith V N. Ry., 8 N. D., 17; 58 N. W.. 173 

When a defanlt is set aside and leave given the defendant 
to answer, his right is absolute. 

Smith V Nicholson. 5 N. D., 426; 67 N. W., 296 

Service by mail, dates from time of mailing. 

Clyde V Johnson, 4 N. D., 92; 58 N. W., 512 

Service of pleading too late is waived by retention and 

non return of copy. 

Clyde V Johnson, 4 N. D., 92j 58 N. W.. 512 

Notice of motion sufficient which names one defendant 
followed by "et al." 

Jerauld Co. v Williams, S. D.. 63 N. W., 905 

Application for continuance; what the affidavit in support 
must show. 

Stone V C, M. & St. Paul Ry., 8 S. D., 320; 53 N. W..189 

Complaint against two defendants which only shows a 
cause of action against one cannot be dismissed on 
motion of the one against whom the cause of action is 
shown. 

Austin & Co V Reiser, 6 S. D., 419; 61 N. W. . 445 
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Practice in Civil Cases.— Continued. 

Action to qniet title will not be dismissed on motion of 
plaintiff when defendant claims title. 

Axiom Min Co. v Little, 6 S. D., 438; 61 N. W., 441 

Leave to answer after time. 

Searles v Lawrence. 8. D. , 65 N. W. , 34 

Use of " et al *' where parties are numerous is suflficient in 
motions. 

Jerauld Co v Williams, S. D., 63 N. W., 905 

Opening and closing argument^ allowing defendant to 
make, not error unless prejudice appears. 

Laney v Ingalls. 5 S. D., 183; 58 N. W.. 572 

Cliarge of the jury by the court. — See Trial. 

Direction of verdict. — See Trial. 

Setting aside judgment; affidavit of merits by an attorney, 
must show himself to be acquainted with the facts. 

Pettigrew v City of Sioux Falls. 5 S. D.. 646; 60 N. W.. 27 

Motion to dismiss at close of plaintiff's case is waived, un- 
less renewed when the evidence is all in. 

Bowman v Eppinger, 1 N. D., 21; 44 N. W., 1000 

Default money judgment* A party who has appeared but 
has not answered is not entitled to notice of application 
for judgment. 

Searles v Lawrence, S. D., 65 N. W., 34 

Stay of proceedings; judgment cannot be entered while 
stay is in force. 

Warder et al v Patterson, 6 D., 83; 50 N. W., 484 

Uhe V Ry. Co., 4 S. D., 505; 57 N. W.. 484 

Order for entry of judgment; judgment must be entered 
in book before valid. 

In re Weber, 4 N. D., 119; 59 N. W., 523 

Locke V Hubbard, S. D., 69 N. W.. 588 

See also. Bode v Investment Co, 1 N. D., 121; 45 N. W., 197 
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Practice in Civii Cases.— Concluded. 

A judge has no po^er to review and decide on the same 
facts already decided by a judge of co-ordinate juris- 
diction. 

Enderlin Bank v Jennings. 4 N. D., 228; 59 N. W.. 1058 

Requests to charge the jury must be given or refused and so 
marked. 

Galloway v McLean, 2 D.. 872; 9 N. W.. 98 
PRINCIPAL AND AGENT. 

1. Authority and Powers of Ag^ent. 
9. Rlirhts an«l I^labilities. 

1. Authority and Powers of Ag^ent 

Termination of a^^ency. 

Linton v El. Co.. 2 N. D . 282; 50 N. W.. 357 

Proof of ag-ency • 

State V Serensen, S. D.. 64 N. W., 130 

({nestion of agpency when facts are undisputed is for the 
court; when disputed, for the jury. 

S. Bend Toy Co. v Ins. Co.. 3 S. D., 205; 52 N. W., 866 

Reid V Kellogg, S. D . 67 N. W. . 687 

Ratification of the principal by accepting benefits. 

Jewell Nursery Co. v State. 5 S. D . 623; 59 N. W., 1025 
Anderson v Bank, 4 N. D.. 182; 59 N. W.. 29 
Union Trust Co. v Phillips. S. D., 68 N. W., 903 
Townsend v Kennedy. 6 S. D., 47; 60 N. W., 164 

Principal cannot take the benefits of an unauthorized agent 
and at the same time repudiate his authority. 

Wyckoff v Johnson, 2 S. D.. 91; 48 N. W.. 837 

Union Trust Co. v Phillips. S. D., 63 N. W.. 908 

One liolding: another out as a^ent, how far bound by the 
agent's acts. 

Aldrich v Wilmarth, 3 S. D., 523; 54 N. W.. 811 
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Authority and Powers of Afirent.— Continued. 

Commission agent has no power to employ counsel to 
represent the principal generally. 

' Kirby v Scraper Co , S. D., 70 N. W., 1052 

Powers of agent, express and implied. 

Rea V The Eclipse. 4 D.. 218; 30 N. W., 159 

Power to employ an attorney* 

Davis V Mathews, S. D.. 66 N. W., 456 

Agent has no power to make an oral agreement chang- 
ing the terms of a prior written contract of sale 

Reeves & Co. v Corrigan, 3 N. D., 415; 57 N. W., 80 

Cashier's statement held to be an admission of the bank. 

Com. Bank v Jackson, S. D.. 70 N. W., 846 

Power of agent to give warranty, 

Canham v Piano Co., 3 N. D., 229; 55 N. W., 583 

Special agent, no power to appoint a sub-agent; an un- 
authorized agreement of such sub-agent does not bind 
principal. 

Fargo V Cravens, S. D., 70 N. W.. 1053 

Collector has no right to accept in payment an account 
against himself. 

Union School Furnishing Co. v Mason, 

3S. D.. 147; 52 N. W., 671 

Power of sale of real estate; agent holding and having 
made one sale cannot revoke it and make a second one. 

Luke V Griggs. 4 D., 287; 30 N. W., 170 

Railway station agent has no power to bind company to 
carry freight beyond its line. 

Page V Ry. Co., S. D , 64; N. W., 137 

Authority of the agent suspended while the principal is 
present. 

Hutchinson v Cleary, 3 N. D., 270; 55 N. W., 729 
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Authority and Powers of Afirent.— Concluded. 

Agency and agent's power can not be proven by his 
declarations. 

Piano Co. V Root. 3 N. D., 165; 54 N. W., 924 

Insurance agent; person authorized to accept risks and fix 
terms of policy is a general agent. 

S. Bend Toy Co. v Ins. Co., 3 S. D., 205; 52 N. W., 266 

Authority of agent to sell real estate not necessary to 
be in writing. 

McLaughlin v Wheeler. 1 S. D.. 497; 47 N. W.. 816 

Authority of agent to sell real estate. 

Farrel v Edwards, S. D., 66 N. W., 812 

Presumption as to agency, burden of proof. 

Grigsby v Tel. Co., 5 S. D., 561; 59 N. W.; 734 

Principal is liable for the act of the agent if the agent 
follows instructions in good faith. Accounting between 
them. 

Anderson v Bank. 4 N. D.. 182; 59 N. W.. 1029 

Filling blank in a mortgage with larger amount than 
authorized. 

Ellis V Wait. 4 S. D.. 31; 54 N. W.. 9^5 



2. Rights and Liabilities. 

Payment of agent in commission notes. 

Brown v McCall, 6 S. D., 16; 60 N. W., 151 

Agent cannot obtain title to land adverse to his principal. 

Fideler v Norton, 4 D.. 258; 30 N. W., 128 
Holt v Colton. 4 D. 67; 22 N. W.. 495 
Yerkes v Crura, 2 N. D.. 72; 49 N. \/., 422 
Riego V Phelps, 4 N. D., 272; 60 N. W., 402 

Agent to sell property connot sell to himself. 

Anderson v Bank, 5 N. D., 80; 64 N. W., 114 
Same. 5 N. D.. 451; 67 N. W.' 821 
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Rlfifhts and Liabilities.— Continued. 

Fraud of agen, liability of principal by accepting benefits. 

Nichols V Bruns, 5 D., 28; 87 N. W., 752 

Liability of principal for discharge of agent working on 
commission. 

Cranmer v Kohn, S. D., 64; N. W., 125 

One purporting to act as an agent but in reality partly 
for himself is personally bound. 

Moore v Booker. 4 N. D., 543; 62 N. W., 607 

Rejection of a maclilne order by a principal to avoid 
liability for commission. 

Sherman v Thresher Co., S. D., 66 N. W., 1077 

Recovery of commission on sales made by another agent 
within agent's territory. 

Roberts v Mach. Co., S. D., 67 N. W., 607 

Receipt of payment, ostensible authority. 

Reid V Kellogg, S. D.. 67 N. W., 687 

Implied promise to reimburse an agent for money paid 
. out for the principal. 

Porter v Booth. 1 S. D., 558; 47 N. W., 960 

Property talieu by an agent in settlement can be 
recovered by replevin. 

Horman v Sherin. 6. S. D.. 82; 60 N. W.. 145 

Xote given by agent in his own name but for his prin- 
cipal. • 

Nat. Bank v Lang, 2 N. D., 66; 49 N. W., 414 

Agent for sale of real estate, when entitled to com- 
mission. 

McLaughlin v Wheeler, 1 S. D., 497; 47 N. W., 816 

Scott V Clark, 3 S. D., 486; 54 N. W.. 538 

Baird v Gleckler, S. D., 64 N. W., 118 
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RIffhts and Liabilities.— Concluded. 

Admissions to bind principal must be within the scope of 
his authority, 

Plymouth Co. Bank v Gilman. 8 S. D., 170; 52 N. W.. 869 

First Nat Bank v North, 6 D 136; 41 N. W., 736 

Roberts v Machine Co., S. D., 67 N. W.. 607 

La Rue v Elevator Co., 3 S. D.. 687; 54 N. W., 806 

Wendt V Ry.. Co., 4 S. D., 476; 57 N. W., 226 

Esty V Birnbaum, S. D., 68 N. W., 290 

Parliman v Young, 2 D.. 175; 4 N. W.. 711 

Short V Elevator Co.. 1 N. D.. 159; 45 N. W., 706 

PRINCIPAL AND SURETY. 

Not obliged to exhaust collateral security held before 
commencing action against surety. 

Deering Co. v Russell. 5 N. D.. 819; 65 N. W., 691 

Bingham v Mears. 4 N. D.. 437; 61 N. W., 808 

Recovery on county treasurer's bond will include the 
twenty per cent penalty, under Sec. 617, Comp. Laws, 
against sureties as well as principal. 

Jerauld Co. v Williams, S. D.. 63 N. W., 905 

Failure of principal to sign an official bond. Prima facie 
invalid. 

Board of Education v Sweeney, IS. D., 642; 48 N. W., 302 

Surety may off-set indiyidual claims against creditor 
when both principal and creditor are insolvent. 

Clark V Sullivan. 2 N. D., 108; 49 N. W.. 416 

Liability when each surety signs a bond for only a 
specified amount* 

Custer County v Albein, S. D., 64 N. W.. 533 

Liability on a bond for money never received. 

Prairie School Township v Haseleu, 
3N. D., 828; 55 N. W , 938 
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Principal and Surety.— Concluded. 

Notiee of surety to proceed to make collection. 

Kennedy v Falde, 4 D., 319; 29 N. W., 667 
Bailey Loan Co. v Seward, S. D., 69 N. W.. 69 

Notice of surety to proceed against principal will not re- 
lease surety in case principal becomes insolvent, unless 
creditor was notified to sue. 

Kennedy v Falde. 4 D., 319; 29 N. W., 667 

Married 'woman liable on note signed as surety for her hus- 
band, though she does not charge her separate estate. 

Collonial Mortgage Co. v Stevens. 3N. D., 265; 55N.W., 579 

Rigllt to set olT claim against judgment on bond in pref- 
erence to an attorney's lien. 

Clark V Sullivan, 3 N. D., 280; 55 N. W., 733 

Extension of time of payment on a note. 

Bank v Humphrey, 6 S. D., 415; 61 N. W., 444 
Corbett v Clough, S. D., 65 N. W., 1074 

Sureties; liability on agent's indemnifying bonds. / 

Standard Oil Co. v Arnestad, N. D., 69 N. W., 197 

Complaint upon county treasurer's bond. 

Stutsman Co. v Mansfield, 5 D., 78; 37 N. W., 304 

PROBATE COURT. 

See Courts. 

PROCEEDING IN AID OF EXECUTION. 

See Creditor's Bill. 

Available against a corporation. 

South Bend Toy Co. v Insurance Co. , 
4S. D., 173; 56 N. W., 98 

PROCESS. 

See Writs. 



PROHIBITION (372) PUBj:.ICATION 

PROHIBITION. 

See Intoxicating Liquors, 

PROMISSORY NOTES. 

See Negotiable Instruments. 

PROOF. 

See Evidence, Trial. 

PROOF OF LOSS. 

See Insurance. 

PROSTITUTION. 

See Disorderly House. 

PUBLICATION. 

See Writs. 

Notice of foreclosure of mortgage. First publication 
must be forty-two days before day of sale. 

Finlayson v Pederson, 6 N. D., 266; 47 N. W.. 375 

Proof of publication. 

Iowa Savings Bank v Jacobson, S. D., 66 N. W., 463 

Fees for legal notices* 

Gossage V Pennington Co., 6 D., 105; 50 N. W.. 618 

Time of tax sale notice. 

Wambole v Foote, 2 D., 1; 2 N. W.. 239 

Summons in attachment. "First publication must be with- 
in thirty days, and cannot be on Sunday. 

McLaughlin v Wheeler, 2 S. D., 379; 50 N. W., 834 

Three weeks means twenty-one days. 

Wambole v Foote. 2 D., 1; 2 N. W.. 2 



PUBLICATION. (373) PUBLIC LANDS 

Publication.— Concluded. 

Tax sale notices. 

Dewell V Hughes County, S. D.. 66 N. W., 1079 
Gossage v County, 6 D., 105; 50 N. W., 618 

Notice of constable's sale must be ten days. 

Bowman v Knott, S. D., 66 N. W.. 457 

PUBLIC LANDS. 

See Schools, 

Location of scrip after entry. Entryman holds the equitable 
title. 

Bowne v Wolcott, 1 N. D., 415; 48 N. W.. 336 

Pending contest before land department cannot be 
proven by parol until better evidence is shown to be 
unavailable. 

Woodward v Stark, 4 S. D.. 588; 57 N. W.. 496 

Pre-emption; right to oust subsequent pre-emptioner. 

Forbes v Driscoll. 4 D., 336; 31 N. W., 638 

Agreement to enter and convey. 

Fideler v Norton, 4 D.. 258; 30 N. W., 128 

Prior grant to railway not affected by subsequent pre- 
emption. 

N. P. Ry. V Peronto. 3 D., 217; 14 N. W., 103 

Settler npon public land acquires no vested right until 
entry. 

Wells V Pennington Co., 2 S. D., 1; 48 N. W., 305 

Title after final proof and issue of final receipt. 

Van Tongeran v Heffernan, 5 D., 180; 38 N. W., 52 

Right of timber culture claimant to oust trespasser. 

Olson V Huntamer, 6 S. D., 364; 61 N. W.. 479 

False pre-emption claim^ criminal proceedings. 

United States v Spaulding, 3 D., 85; 13 N. W., 357 
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Public Lands.— Continued. 

ReDiOYiu§^ timber from school land; scienter not essential 
to the offense. 

State V Dorman, S. D.. 70 N. W.. 848 

Water rights location of on public land. 

Scott V Toomey. S. D.. 67 N. W., 838 

Water right vests in homesteader upon entry. 

Sturr V Beck, 6 D., 71; 50 N. W., 486 

Town site; deed by judge presumptively correct, but may 
be attacked for want of authority. 

Goldberg v Kidd. 5 S. D., 169; 58 N. W., 574 

Town site entries; no entry can be made on mineral 
lands. 

Hawke v Deffenbach, 4 D. , 20; 22 N. W. . 480 

Pierce v Sparks, 4 D., 1; 22 N. W., 491 

Mandamus will not issue to compel probate judge to issue 
deeds after having once decided. 

Territory v Nowlin, 8 D., 349; 20 N. W.. 430 

Public lands are not taxable until after final proof, and 
if one proof is set aside and another ordered a tax 
levied before the last proof is void. 

Duncan v Newcomer, S. D, 69 N. W., 580 

Forfeiture by sale before issuing of patent can only be 
raised by the United States. 

Larison v Wilbur, 1 N. D., 284^ 47 N. W., 381 

Selection of indemnity railway lands; taxation of. 

N. P. Railway v Barnes, 2 N. D., 310; 51 N. W., 386 
Grandin v LaBar, 8 N. D., 446; 57 N. W., 241 

When one final proof is set aside and another made sale 
for taxes levied in the mean time is void. 

Duncan v Newcomer, S. D., 69 N.W., 580 



PUBLIC LANDS (375) QUIETING TITLE 

Public Lands.— Concluded. 

Adverse claims^ no jurisdiction to determine while title is 
in United States. 

Grandin v LaBar, 3 N. D., 446; 57 N. W., 242 

Van Tongeran v Hefifernan, 5 D. 180; 38 N. W.. 52 

Forbes v Driscoll, 4 D.. 336; 31 N. W., 633 

Caneellation of final receipt when void. 

Risdon v Djivenport, 5 S. D., 555; 57 N. W.. 482 
Parsons v Venzke, 4 N. D., 452; 61 N. W., 1036 

Roads on section lines. 

Wells V Pennington Co., 2 S. D.. 1; 48 N. W.. 305 
Keen v Supervisors, S. D., 67 N. W., 623 

Lands in Indian eonntry* — See Indians. 

Railway lands.— See Railroeids. 



QUARANTINE. 

Violation of. 

State V Butts, 3 S. D.. 577; 54 N. W., 603 

QUIETING TITLE. 

See Ejectment (where cases are more fully cited.) 

What constitutes a cloud; foreclosure proceeding void on 
the face does not, and action to quiet will not lie. 

Morris v McKnight, 1 N. D., 266; 47 N. W., 875 

Grant Co. v Mortgage Co., 3 S. D., 390; 53 N. W., 746 

Action to remoye cloud cannot be maintained by one 
having no legal or equitable title. 

Jackson v LaMoure, 1 N. D., 238; 46 N. W.. 449 

Ejectment; no common law action in this state. 

Wood V Conrad, 2 S. D., 405; 50 N. W., 903 

Action to remoye cloud; pleading. 

Grace v Ballon, 4 S. D., 338; 56 N. W., 1075 



QUIETING TITLE (376) RAILROADS 

Quieting Title.— Concluded. 

J unior mortgagee may sue to cancel senior mortgage. 

Rosenbaum v Foss. 4 S. D., 184; 56 N. W., 114 

Adverse claims; mere liens are not within the purview of 
Sec. 5449. 

Power V Bowdle, 3 N. D.. 107; 54 N. W.. 404 

Injunction to prevent a cloud. 

Grant Co. 'v Mort Co. , (Supra. ) 

Tax certiiicate is "an estate or interest" within the 
meaning of Sec. 5449. 

Clark V Darlington. S. D., 63 N. W.. 771 

QUORUM. 

Adjournment by a less number. 

O'Neill V Tyler, 3 N. D.. 47; 53 N. W.. 434 

QUO WARRANTO. 

Action to declare a township organization void, and to 
enjoin officers from acting; who may bring. 

Ter. V Armstrong, 6 D.. 226; 50 N. W.. 832 

Action to determine the right to an office. 

Ter. V Hauxhurst. 3 D.. 205; 14 N. W.. 832 

Const* Art* 5^ Sec* 3^ substitute for ancient writ. 

State V Gardiner, 3 S. D., 553; 54 N. W;. 606 

Not repealed by the State Constitution. 

Wright V Lee. 4 S. D., 237; 55 N. W.. 931 

Election contest* 

State V Calahan. 4 N. D.. 481; 61 N. W.. 1025 

RAILROADS. 

Municipal aid, bonds issued. 

Treadway v Schnauber. 1 D.. 236; 46 N. W., 464 
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Railroads.— Continued. 

£jectment of passenger* Right of passenger to a choice 
of routes when the company has two running to the 
same point. 

Church V C. M. & St. P. Ry., 6 S. D., 285; 60 N. W., 854 

Reseryation of right of way in deed. 

Dunstan v N. P. Ry., 2 N. D.. 46; 49 N. W.. 426 

Common law rule in relation to domestic animals in force. 
Williams V Ry.. 3 D., 158; 14 N. W., 97 
Bostwick V Ry.. 2 N. D.. 440; 51 N. W.. 781 

Injury to passenger. 

Sanders v Ry.. 6 S. D.. 40; 60 N. W., 148 

Accident to shipper while riding under special contract. 

Meuer v Ry., 5 S. D.. 568; 59 N. W., 945 
Heumphreus v Ry.. S. D.. 65 N. W., 466 

Accidents^ defects in track. 

Pattee v Ry, 5 D . 267; 38 N. W., 435 

Injnry to employee. 

Bennett v Ry., 3 N. D., 91; 54 N. W., 314 
Gates V Ry.. 2 S. D., 422; 50 N. W.. 907 
Herbert vN. P. Ry.,3D.. 38; 13 N. W.. 349 
Boss V Ry., 5 D., 308; 40 N. W.. 590 
Songstad v Ry.. 5 D.. 517; 41 N. W.. 755 
Elliott V Ry.. S. D., 523; 41 N. W.. 758 

Injury to person on track while passing between cars. 

Bertelson v Ry., 5 D . 813; 40 N. W., 531 

Injury to stock on track. 

Hebron v Ry., 4. S. D., 538; 57 N. W., 594 
Harrison v Ry., 6 S. D., 100; 60 N. W., 405 
Sheldon v Ry., 6 S. D., 606; 62 N. W., 955 
Bennett v Ry., S. D., 66 N. W.. 934 
Hutchinson v Ry., S. D., 67 N. W.. 853 
Gay V Ry., D., 514; 41 N. W.. 757 
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Railroads.— Continued. 

lojory to stock on track.— Concluded. 

Huber v Ry., 6 D.. 392; 43 N. W.. 819 
Volkman v Ry. 6 D.. 69; 87 N. W.. 731 
Hodgins v Ry . 3 N. D.. 382; 56 N. W., 139 
Sprague v Ry, 6 D., 86; 50 N. W.. 617 
Williams V Ry.. 3 D., 168; 14 N. W., 97 
Bates V Ry.. 4 S. D.. 394; 57 N. W., 72 
Sweet V Ry.. 6 S. D.. 281; 60 N. W., 77 
Bishop V Ry.. 4 N. D.. 536; 62 N. W., 605 
Bostwick V Ry.. 2 N. D.. 440; 51 N. W., 781 
Lighthouse v Ry.. 3 S. D.. 518; 53 N. W., 320 

Appointment of appraisers, action may be brought with- 
out. 

Volkman v Ry., 5 D.. 69; 87 N. W.. 731 

Personal injuries, effect on mental power. 

Comaskey v Ry. 3 N. D., 276; 55 N. D., 732 

Killing stock prima facie eyidence of negligence under 
Sec. 5501 Comp. Laws. 

Huber v Ry. 6 D.. 392; 43 Jj. W., 819 

Bates V Ry.. 4 S. D., 394; 57 N. W.. 72 

Hodgins v Ry.. 3 N. D., 382 56 N.W., 139 

Dnty of trainmen to discover trespassing animals. 

Harrison v Ry.. 6 S. D., 100; 60 N. W.. 405 
Bostwick V Ry.. 2 N. D.. 440; 51 N. W.. 781 
Lewis V Ry., S. D.. 63 N. W., 781 
Sheldon v Ry., 6 S. D., 606; 62 N. W.. 955 

Duty of trainmen approaching a crossing*. 

Bishop V Ry., 4 N. D., 536; 62 N. W., 605 
Coulter V Ry., 5 N. D.. 568; 67 N. W.. 1046 

'Condemnation proceedings. 

Bigelow V Draper, N. D.. 69 N. W.. 570 
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Railroads.'— Continued. 

Negligence of fellow seryants* 

Gates V Ry.. 2 S. D., 422; 50 N. W.. 907 
Herbert v Ry.. 3 D., 88; 13 N. W.. 349 

Constrnction of road bed; liability for surface water 

i]o^viDg upon adjoining land. 

Hannaher v Ry.', 5 D., 1; 37 N. W., 71T 

Fire. Liability of railway company. 

Whiting V Ry., 5 D., 90; 37 N. W., 222 
White V Ry., 1 S. D., 326; 47 N. W., 146 

Fire, degree of care required to prevent. 

Johnson v Ry., 1 N. D., 354; 48 N. W., 227 
Cronk V Ry., 3 S. D.. 93; 52 N. W., 420 
Mattoon v Ry.. 6 D., 196; 60 N. W.. 69 

Defective engine. 

Smith V Ry., 4 9. D., 71; 55 N. W., 717 

Cause of fire, evidence of. 

Pielke v Ry., 5 D., 444; 41 N. W.. 669 
Pielke V Ry., 6 D., 444; 43 N. W.. 813 
Kelsey v Ry., 1 S. D.. 80; 45 N. W., 204 
Gram v Ry., 1 N. D., 252; 46 N. W., 972 
White V Ry, 1 S. D., 326; 47 N. W.. 146 
Johnson v Ry., 1 N. D., 354; 48 N. W., 227 
Yankton Insurance Co. v Ry., S. D., 64 N. W., 514 
Smith v Ry, 8 N. D.. 17; 53 N. W., 173 
Smith V Ry.. 3 N. D.. 555; 58 N. W., 345 
Haugen v Ry., 3 S. D., 394; 53 N. W.. 769 

Setting fire to burn off right of way. 

Mattoon v.Ry., 6 S. D., 196; 60 N. W., 69 

Pleading negligence in setting fire. 

Haugen v Ry., 3 S. D.. 394; 53 N. W., 769 
Smith V Ry.. 4 S. D.. 71; 55 N. W., 717 
Mattoon v Ry., 6 S. D., 196; 60 N. W., 69 
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Railroads.— Concluded. 

Taxation of railway lands. 

N. P. Ry. V Barnes, 2 N. D.. 310; 51 N. W.. 386 
Fargo Ry. Co. v Brewer. 3 N. D., 34; 58 N. W., 177 
N. P. Ry. V McGinnis, 4 N. D.. 494; 61 N. W.. 1032 
Tyler v Cass Co . 1 N. D., 369; 48 N. W., 232 
-Winona Ry. v Dudl Co., 3 D., 1; 12 N. W., 561 

Taxation of if^ross earnings. 

N. P. Ry. V McGinnis. 4 N. D., 494; 61 N. W.. 1032 
Fargo & S. W. Ry. Co. v Brewer. 3 N.D.. 34; 53N.W.,177 
N P. Ry. V Raymond. 5 D., 356; 40 N. W.. 538 

Indemnity lands. 

Jackson v LaMour Co.. 1 N. D., 238; 46 N. W.. 449 

Presumption of negligence. 

Johnson v Ry., 1 N. D.. 854; 48 N. W.. 227 

Cronk v Ry., ( Supra.) 

Sanders v Ry., 6 S. D.. 40; 60 N. "W., 148 

Kfot liable for delivery of freight beyond its line in ab- 
sence of special contract. Local agent has no authori- 
ty to make such contract. 

Page V Ry., S. D.. 64 N. W., 137 

Coates V Ry.. S. D.. 65 N. W., 1067 

Duty to receive all passengers^ and a certain amount of 
baggage. 

Waldron v Ry., 1 D., 351; 46 N. W., 456 

RAPE. 

Impoteney not a defense in a prosecution for assault with 
intent to commit. 

Territory v Keys, 5 D., 244; 88 N. W.. 440 

Assault with intent to commit; sufficiency of charge. 

Territory v Godfrey, 6 D.. 46; 50 N. W., 481 

emale under age of consent. 

Territory v Keys, ( Supra.) 



REASONABLE DOUBT (381) RECEIVERS 

REASONABLE DOUBT. 

See Crimes and Criminal Law. 

REAL ESTATE. 

See Land and Land Owners. 

RECEIVERS. 

Will be appointed to take charge of property in litiga- 
tion. 

Simmons Co. v Waibel, 1 S. D., 488; 47 N. W., 814 

Trust funds coming into receiver's hands are not a part of 
the general assets. 

National Bank v Johnson, N. D , 69 N. W., 49 

Kimmell V Dickson, 5 S. D., 221; 58 N. W.. 661 

Appointment of a receiyer of the property in an action to 
quiet title. 

Grandin v LaBar, 2 N. W., 206; 50 N. W., 151 

Right to recoYer concealed assets* 

South Bend Toy Co. v Insurance Co.» 
4S. D., 178; 56 N. W., 98 

Rig'ht of receiver to be substituted in a pending action. 
Sioux Falls Bank v Bank, 6 D.. 113; 50 N. W., 82» 

Fees and compensation of. 

Cutter V Pollock, 4 N. D.. 205; 59 N. W.. 1062 
Hoffman v Bank, 4 N. D., 473; 61 N. W., 1031 

Receiver of debtor's property cannot be appointed until 
all remedies at law are exhausted. 

Minkler v Sheep Co., 4 N. D., 507; 62 N. W., 594 

Receiver of the rents and profits of land; not necessary 
to make him a party in a suit to set aside a sale of the 
land for fraud of creditors. 

Daisy Roller Mills v Ward, N. D, 70 N W.. 9" 



RECEIVERS (382) REFEREE 

II II .J 1  

Receivers.— Concluded. 

Discharge; accounting for property received. 

Hoffman v Bank, 4 N. D., 478; 61 N. W.. 1081 

Reeeirers of national banks are officers of United States 
and may sue in United States courts regardlegss of the 
amount involved. 

Thompson v Schaetzel. 3 S- D., 895; 50 N. W., 681 
RECOUPMENT. 

See Set-off and Counter-Claims^ 

REDEMPTION. 

See Mortgages. 

REFEREE 

Order of reference and its scope. 

Illstad V Anderson. 2 N. D., 167; 49 N. W., 659 
Betts V Letcher, 1 S. D.. 182; 46 N. W.. 193 

Exceptions to report \vhich are not brought to the atten- 
tion of the lower court are waived on appeal. 

Hulst V Association. S. D.. 68 N. W.. 200 

Report and findings will be presumed to be sustained by 
evidence. 

Kent v Ins. Co.. 2 S. D.. 800; 50 N. W.. 85 

Little V Little. 2 N. D.. 175; 49 N. W.. 736 

Adams West Lake Co. v Deyette, 
5S. D., 418; 59 N. W.. 214 

Pierce v Manning. 1 S. D., 806; 47 N. AV., 295 

Power of court oyer; may refer report bacli: to referee 

for amendment. 

Kent v Ins. Co. , (Supra. ) 

Wlien a reference is allowed. 

Betcher V Grant Co., S. D., 68 N, W.. 163 



REFEREE (383) REHEARING 

Referee.— Concluded. 

One appearing^ before referee cannot object to juris- 
diction. 

Betts V Letcher, (Supra. ) 

Party cannot ayail himself of objection unless made 
before the referee. 

Illstad V Anderson, (Supra.) 

Beview of report; judgment sustained by the findings will 
not be disturbed. 

Mer. Nat. Bank v McKinney, 4 S. D., 226; 55 N. W., 929 

Paddock v Balgord. 2 S. D., 100; 48 N. W., 840 

Adams & Co. v Deyette, 5 S. D., 418; 59 N. W.. 214 

Edinburgh & Am. Mort. Co. v Mitchell. 
ISD., 598; 48 N. W., 181 

On appeal^ the supreme court will presume that an order 
of reference was made. 

Jerauld Co. v Williams, S. D., 63 N. W., 905 

Kent V Ins. Co., (Supra.) 

Denial of a motion to set aside findings is an adoption 
of them, and judgment can be entered. 

Edward P AUis Co. v Electric Light Co., 
S. D.. 70 N. W., 650 



REFORMATION OF INSTRUMENTS. 

See Equity. 

REGISTER OF DEEDS. 

Does not hold over until successor is elected and qualified, 
but term expires at end of two years. 

Ter. V Hauichurst. 8 D., 205; 14 N. W., 432 
REHEARING. 

See Appeals. 



RELIGIOUS SOCIETIES (384) RENT 

RELIGIOUS SOCIETIES. 

Rights of trustees to hold property \vhether society is 
incorporated or not. 

Sonnenberg v Steinbach, S. D., 70 N. W., 655 



REMITTITUR. 

See Appeals. 

REMOVAL OF CAUSES. 

See Courts, Venue, 

Time to make application to remove from State to 
United States court. 

Gull Riv. L. Co. V School Dist., 1 N. D..408; 48 N. W., 340 

Presentation of application to the State court; what is 
sufficient. 

N. Am. Mort Co., v Mort, Co.. 3 S. D., 590; 54 N. W.,659 

Removal of causes to United States conrt. 

Thompson v Schaetzel, 2 S. D.. 395; 50 N. W., 631 
Wing V Ry., 1 S. D., 455; 47 N. W.. 530 
Sargent v Kindred. 5 N. D.. 8; 63 N. W., 151 
Miller v Sunde. 1 N. D.. 1; 44 N. W.. 301 

Filing petition out of time does not divest State court of 
jurisdiction; one not a party can not apply. 

^ State V Barnes, 5 N. D., 350; 65 N. W. . 688 

Removal an absolute right if the required conditions 
exist. 

N. Am. L. & T. Co. v Mort. Co., 3 S. d!,590; 54N.W..659 

Amount claimed in complaint .controls whether the 
matter exceeds $2,000.00. 

Smith V Ry., 3N. D., 17; 53 N. AV.. 173 
RENT. 

See Landlord and Tenant. 



REPAIRS (385) REVENUE 

REPAIRS. 

Sf^ Landlord and Tenant. 

REPEAL. 

See Statutes. 

REPLEVIN. 

See Claim and Delivery.^ 

RES ADJUDICATA. 

See Judgments. 

When a defense. 

Fahey v Esterley Co., 3 N. D., 220; 55 N. W., 580 

REPLY. 

See Pleading. 

RESCISSION. 

See Contracts, Sale 

RESCUE OF PROPERTY HELD BY AN 

OFFICER. 

Owner cannot retake; penalty. 

State V Cassidy. 4 S. D., 58; 54 N. W., 928 

RETROACTIVE LAW. 

See Statutes. 

REVENUE. 

See Taxation, 



RIPARIAN OWNERS (386) SALE 

RIPARIAN OWNERS. 

Persons owning land bordering on an unnavigable lake 
which gradually dries up own to the center. 

Olson V Huntamer, 6 8. D., 364; 61 N. W.. 479 
ROADS. 

See Highways. 

ROBBERY. 

Indictment^ variance of proof. 

State V Fallon. 2 N. D., 510; 52 N. W., 318 

Eyidenee to support the charge. 

State V Smith. S. D., 67 N. W.. 619 

SABBATH. 

See Sunday. 

SALE. 

Oral warranty after delivery of bill of sale is without con- 
sideration and not binding 

Fletcher v Nelson. N. D., 69 N. W.. 53 

Agent haying power to sell has implied power to war- 
rant, but cannot make a subsequent contract to warrant. 

Fletcher v Nelson. ( Supra. ) 

Parol agreement for sale of land partly performed may 
be enforced. 

Fideler v Norton. 4 D.. 258; 30 N. W.. 128 
Agent haying made a sale of real estate cannot revoke 

it. 

Luke V Griggs. 4 D.. 287; 30 N. W.. 170 

Purchaser of goods is not affected by knowledge possessed 
by the seller of the existence of an unfiled chattel mort- 
gage executed by a former owner. 

LaCrosse Boot & S. Co. v Mons Anderson Co. . 

S. D..70N. W.. 877 
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Sale.— Continued. 

BeYOCation before acceptance. 

Nat. Ref. Co. v Miller, 1 S. D., 548; 47 N. W., 962 

Sale, acceptance, action for price. 

Stewart v Gilrulh, S. D., 65 N, W.. 1065 

Whether a sale or consignment is a question for the jury. 
Rauber v Sundback. 1 S. D., 268; 46 N. W., 927 

Express warranty, right to rely upon representations. 

Fargo Co. v Fargo Co., 4 N. D.. 219; 59 N. W., 1066 

Warranty, efifect of upon an executory contract. 

Halley v Folsom, 1 N. D., 325; 48 N. W , 219 
Laney v Ingalls, 5 S. D.. 183; 58 N. W., 572 

Warranty, notice of defects. 

Fahey v Efiterly Co., 3 N. D.. 220; 55 N. W., 580 
Aultman ft Taylor v Gunderson, 6 S.D., 226; 60 N.W., 859 
Minn. Thresher Co. v Lincoln. 4 N. D., 410; 61 N.W., 145 

Warranty of title, effect of. 

Cheatham v Wilber. 1 D., 335; 46 N. W., 580 

Warranty, estoppel to set up by use of the property. 

J. I. Case Co. v Vennum. 4 D.. 92; 23 N. W.. 563 

Minn. Thresher Co. v Hanson, 3 N. D., 81; 54 N. W.. 311 

Canham v Piano Co., 3 N. D.. 229; 55 N. W., 583 

Minn. Thresher Co. v Lincoln. 4 N.I).. 410; 61 N.W.. 145 

Mast proYe breach of warranty and performance or 
offer upon his own part. 

J. I. Case Co. v Vennum. 4 D., 92; 23 N. W.. 563 

Piano Co. V Root, 3 N. D.. 165; 54 N. W., 924 

Hull V Caldwell. 3 S. D . 451; 54 N. W., 100 

Warranty of machinery, breach of. 
C. Aultman Co. v Ginn, 1 N. D., 402; 48 N. W., 336 
Fahey v Esterly Co.. 3 N. D.. 220; 55 N. W.. 580 . 
McCormick Co. v Taylor, 5 N. D., 53; 63 N. W., 890 
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Sale.— Continued. 

Wamnty of machinery, breach of .— Concluded. 

Aultman & Co. v Ferguson, S. D., 66 N. W. 1081 
Heebner v Shepard, 5 N. D.. 56; 63 N. W., 892 
Minn. Thresher Co. v Hanson. 3 N. D., 81; 54 N. W., 311 
Hazleton Co. v Fargo Co., 4 N. D., 865; 61 N. W.. 151 

Warranty of a stallion. 

Davis V Iverson, 5 S. D., 295; 58 N. W., 796 

No implied warranty of personal property sold. * 

McCormick Co. v Watson, 5 D., 9; 57 N. W., 945 

Implied warranty ^ not waived by acceptance with know- 
ledge of defects. 

N. W. Cordage Co. v Rice. 5 N. D., 432; 67 N. W., 298 

After tlie seller accepts an order purchaser cannot re- 
fuse to take the property sold. 

Reeves & Co. v Corrigan, 3 N. D.. 415; 57 N. W.. 80 

Poor credit of vendee cannot be shown to rebut the evidence 
of warranty when sale was on credit. 

Halley v Folsom. 1 N. D', 325; 48 N. W.. 219 

Breach of warranty; witnesses can testify as to expense 
of correcting defects in the property. 

Aultman Co. v Ferguson. S. D., 66 N. W., 1081 

Measure of damagpes for breach of warranty is the differ- 
ence between the actual and warranted value. 

C. Aultman & Co. v Ginn, 1 N. D.. 102; 48 N. W., 336 

ReeoTcry of damages against the seller. 

Simpson Brick Press Co. v Marshall, 

5S. D., 528; 59 N. W., 728 
Laney v Ingalls. 5 S. D., 183; 58 N. W., 572 
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Sale.— Continued. 

When the hayer may rescind and refuse goods. 

Reeves v Corrigan, 3 N. D., 415; 57 N. W.. 80 
Gleckler v Slavens, 5 S. D.. 364; 59 N. W.. 323 
Nat. Bank v Taylor. 5 S. D.. 99; 58 N. W.. 297 
Tootle V Petrie. S. D.. 65 N. W.. 43 
Fahey v Esterly Co., 3 N.D., 220; 55 N. W., 580 

Maker of note may recoup damagres for breach of war- 
ranty. 

Laney v Ingalls, 5 S. D.. 183; 58 N W., 572 

Heebner v Shepard. 5 N. D., 56; 63 N. W., 892 

Stoppage in transit a^ goods in carrier's warehouse at des- 
tination are subject to. 

Powell V McKechnie, 3 D., 319; 19 N. W., 410 

Implied warranty of title. 

Hull V Caldwell. 3 S. D., 451; 54 N. W.. 100 

Sale or pledge depends on construction of contract. 

Jensen v Bowles. S. I)., 67 N. W., 627 

Account stated. Receiving and retaining a statement 
without objection. Evidence of price. 

Edwards L. Co. v Baker, 2 N. D., 289; 50 N. W.. 718 

Furnishing' another machine until the one ordered 
comes. Cannot compel payment for the one so used. 

D. M. Osborn & Co. v Martin, 4 S. D.. 297; 56 N. W., 905 

Bill of saie^ what property is presumed to be included. 

Rosenbaum v Foss, 4 S. D., 184; 56 N. W., 114 

Bill of sale passes title. 

Fletcher v Nelson. N. D., 69 N. W., 53 

Note negotiated and in hands of a third person gives 
right to recover for breach of warranty. 

Canham v Piano Co., 8 N. D., 229; 55 N. W., 583 

Fahey v Esterly Co.. 3 N. D., 220; 55 N. W., 580 



SALE (390) SCHOOLS 

Sale.— Concluded. 

Rigrht of a purchaser, as against an unrecorded mortgage. 
Rosenbaum v Foss, 4 S. D. 184; 56 N. W.. 114 

Effect of a provision giving lien on the property sold. 

Esshom V Hotel Co., S. D., 63 N. W.. 229 

Sale of goods of another, liability for. 

Stewart v Gilruth, S. D., 65 N. W., 1065 

Delivery of key to warehouse where goods are stored suf- 
ficient to change possession. 

Morrison v Oium, 3 N. D., 76; 54 N. W., 288 

Board of regents could not contract beyond the appro- 
priation. 

Jewell Nursery Co. v State. 4 S. D., 213; 56 N. W., 113 
SATISFACTION. 

See Accord and Satis/action, Payment, Chattel Mortgage^ 

Mortgage, 

SCHOOLS. 

Petition for establishing a district. 

Dartmouth Bank v School Dist., 6 D., 332; 43 N. W., 822 

Liability of state school commissioner for loss of funds. 

State V Ruth, S. D., 68 N. W., 189 

Location of school honse^ remedy of tax payer. 

Graves v School Township, 2 S. D., 414; 50 N. W., 904 

Selection of site rests with voters. 

Farmers' Bank v School. 6 D., 255; 42 N. W., 7G7 

Time of holding election of officers. 

In re Const. School Law, 2 S. D., 71; 48 N. W., 812 

RemoYal of school house; presumption that the board 
were authorized to make the contract. 

Burkhardt v Township. S. D., 69 N. W.. 16 
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Schools.— Continued. 

Power of the board in bnilding* school house, cannot ex- 
ceed the tax levied. 

Edinburg Mort. Co. v Mitchell, IS. D.. 593; 48 N. W., 131 

Cap. Bank v District. 1 N. D.. 479; 48 N. W., 383 

Cap. Bank v School, 6 D., 248; 42 N. W.. 794 

Power to issue bonds. 

Prairie Township v Haseleu. 3 N. D., 328; 55 N. W., 938 
Coler V Rhoda School Township, 6 S.640; D.. 63 N.W., 158 

Want of consideration may be shown in defense. 

Flagg V School District, 4 N. D., 30; 58 N, W.. 499 
Flagg V School District, 5 N. D., 191; 65 N.W.. 674 

Warrants in excess of the limitation of indebtedness. 
Farmers' Bank v School District. 6 D.. 255; 42 N. W.. 767 
Cap. Bank v School. 6 D., 248; 42 N. W. 774 

Warrants presumed to be valid. 

Edinburg and Am. Mort. Co. v Mitchell, 

IS. D., 593; 48 N. W.. 131 
Meyer v School District. 4 S. D., 420; 57 N. W., 68 

Estopped to deny incorporation. 

Dartmouth Bank v School, 6 D., 232; 43 N. W.. 822 

Estoppel by acts of officers. 

Goose River Bank School Tp.. 1 N. D., 26; 44 N. W., 1002 
Cap. Bank v School, 1 N. D., 479; 48 N. W., 363 

New districts created out of parts of old under law 
of 1893. 

School V Board. S. D„ 68 N. W., 746 

Boundaries^ change by county officers, notice. 

School Dist. V School Dist,, S. D., 69 N. W., 17 

I>iTision of county into districts under laws of 1879. 

Coler V School Township, 6 S. D., 640; 68 N. W., 158 
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Schools.— Continued. 
DlTision, liability for prerious debts. 

Livingston v School, S. D., 68 N. W., 167 
Fordhatn' School Tp. v Darlington Tp., 
6S. D., 489: 61 N. W.. 1128 

School house, can only be moTed by majority Yote. 

Graves v School, 2 S. D., 414; 50 N. W.. 904 

Mandamus will not lie to compel the performance of acts 
left to the sound discretion of school officers. 

Heintz v Moulton. S. D., 64 N. W., 135 

Temporary residence for purpose of sending children to 
city schools. Liability for tuition. 

Gardner v Board of Fargo, 5 D.. 259; 88 N. W., 433 

Warrants issued to a teacher not having a certificate 

are invalid. 

Goose Riv. Bank v School. 1 N. D.. 26; 44 N. W.. 1002 

Lost funds, responsible for. 

Prairie School Twp. v Haseleu. 3 N. D.. 328; 55 N.W .93ft 

Warrants and bonds not negotiable so as to cut ofi 

defenses. 

Meyer v School. 4 S. D., 420; 57 N. W., 68 | 

Peoples Bank v School Dist., 3 N. D., 496; 67 N. W.. 787 
Goose Riv. Bank v School, 1 N. D.. 26; 45 N. W.. 1002 
Cap Bank v School, 1 N. D.. 479; 48 N. W.. 863 | 

Board of education, members hold until successors are 
qualified. 

In re Construction of School Law. 2 S.D., 71; 48 N.W., SVi 

Bonds in denominations greater than are allowed by la« 
are void, even in the hands of an innocent purchase! 

Livingston v SchoolDist., S. D., 69 N. W.. IS 

Contract with school board as indiyiduals may be gcx)d 
West Pub. Co. v Bachman, 2 S.D., 512; 51 N,W., 2U 
West Pub. Co. V Murdick. 4 S. D.. 207; 56 N. W.. 12^ 
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SCHOOLS (393) SEALETD INSTRUMENTS 

Schools.— Concluded. 

Contract with teacher not holding certifteate void. 
Goose Riv. Bank v School Twp., (Supra.) 
Hosmer v School Dist, 4 N. D., 197; 59 N. W., 1035 
Hardy v Purinton, 6 S. D., 382; 61 N. W., 158 

Law giving liquor fines to school fund. 

Yankton Co. v Faulk. 1 D.. 348; 46 N. W.. 583 

City under special cliarter incorporated under the gen- 
eral law of 1890, thereby adopts the act of 1891 for 
government of its schools. 

State v Power. 5 S. D.. 627; 59 N. W.. 1090 

Removal of timber from school lands. Scienter not 
essential to the offense. 

State V Dorman, S. D., 70 N. W.. 848 

Organization of scliool townships under laws of 1883 
apportionment of assets and liabilities. 

Coler V Dwight Twp., 3 N. D., 249; 55 N. W.,'587 

School fnrnishing'S^ terms upon which the contract was 
delivered can be explained 

Mfg. Fur. Co. vKremer, S. D.. 64 N. W., 528 

Apportionment of the income of lands of the educational 
institutions. Law of 1890 was not repealed by the law of 
1-895. Chap. 97. 

\V Heston v Mahew, S. D., 70 N. W., 635 

SEAL. 

Failure of notary to attach seal to oath on claim for 
;!»or mechanic's lien. 

Hill V Bld'g Co , 6 S. D., 160; 60 N. W., 752 
SEALED INSTRUMENTS. 

■edi • 

)urt' County warrant is; action may be brought at any time 
f^ V within twenty years. 

Heffleman v Pennington Co., 3 S. D., 162; 52 N. W., 851 

L ^ Distinction between sealed and unsealed abolished. 

. '^ Pearson v Post, 2 D.. 220; 9 N. W.. 684 



SEDUCTION (394) SET-OFF & COUNTER-CliAIM 

8EDUCTION. 

Seduction under promise of marriage. 

State V Ayers, S. D.. 67 N. W.. 611 

The words "illicit coonection'* mean "sexual intercourse." 

Defendant's reputation for chastity admissible. Corrobo- 
ration of the prosecution. 

State V King, S. D. . 70 N. W. . 1046 



SEED GRAIN. 

Law eonstitntionaL 

Lavin v Bradley. 1 N. D., 291; 47 N. W., 384 
State V Nelson Co., 1 N. D., 88; 45 N. W., 33 

Lien not superior to an existing mortgage. 

Yeatman v King, 2 N. D., 421; 51 N. W.. 721 

Foreclosure of lien. . 

Joslyn V Smith. 2 N. D., 58; 49 N. W., 382 

SERVICE OF PROCESS. 

See IVrits. 

SET-OFF AND COUNTER-CLAIM. 

When surety may set-off individual claim against creditor. 
Clark V Sullivan, 2 N. D.. 103; 49 N. W., 416 

Judgment by default on failure to reply. 

Heebner v Shephard. 5 N. D., 56; 63 N. W.. 892 

Attachment bond cannot be set up as a counter-claim 
against an account. 

Schuster v Thompson, 6 D.. 10; 60 N. W., 125 

Counter-claim once set up and passed upon can not be 
made basis of a new action. 

Thompson v Schuster. 4 D., 163; 28 N. W.. 858 



SET-OFF AND COUNTER CLAIM. 395 

Set-off and Counter-Claim.— Continued. 

Damages for breach of warranty; no right to set off, as 
against the assignee of the note and mortgage. 

National Bank v Feeney, S. D., 70 N. W. 874 

Tort cannot be set off against a claim arising under con- 
tract. 

Braithwaite v Aiken, 3 N. D,. 365; 56 N. W.. 13a 

Connter-claim arising out of the transaction set out in 
complaint. 

McHard v Williams, S. D., 66 N. W., 980 

Payee of a note may recoup damages under SecF. 4914 
— 4924 Comp. Laws, for breach of warranty. 

Laney v Ingalls, 5 S. D., 183; 58 N. W., 572 

Heebner v Shephard, 5 N. D., 56; 63 N.W.. 892 

Counter-claim for damages resulting' cannot be main- 
tained unless plaintiff knew that damages would result. 

Simpson Brick Press Co. v Marshall,. 
5S. D., 528; 59 N. W., 728 

Fargo Gas Co. v Fargo Co. , 

4N. D.. 219; 59 N. W.. 1066 

Counter-claim must state sufficient facts to constitute a 
cause of action. 

McKinney v Sundback. 3 S. D., 106; 52 N. W., 322 

Xot supported by evidence that plaintiff's assignor was 
indebted to defendant. 

Anderson v Alseth. 6 S. D.. 566; 62 N. W., 435 

Demurrer to counter-claim. 

McKinney v Sundback, (Supra. ) 

First Nat, Bank v Laughlin, 4 N. D., 391; 61N.W., 47» 

Answer in a suit to determine adverse claims may be a. 

counter-claim. 

Power V Bowdle, 3 N. D., 107; 54 N. W.. 404 

Action on assig^ned due bill; account against assignor 
arising since assignment cannot be set up. 

Kirby v Jameson, S. D., 67 N. W. 854 



Setoff & Cottnteb-Glaim (396) SHERIFFS & CONSTABLES 

Set-off and Counter-Claim.— Concluded. 

-Jiidgrmeiits^ when may be set ofi. 

Sweeney v Bailey, S. D., 64 N. W.. 188 

Same matter may be pleaded both as a defense and as a 
connter-elaim. 

Nollman v Evenson, 5 N. D.. 344; 65 N. W., 686 

Usorions Interest paid, as a counter-claim. 

Wood V Cuthbertson. 3 D., 328; 21 N. W.. 3 

Oonnter-claim for damage resnlting^ from the trans- 
action. 

McCormick Co. v Taylor, 5 N. D., 53; 63 N. W.. 890 

Oannot recover marg^ins put up for gambling in wheat. 

Dows V Glaspel, 4 N. D., 251; 60 N. W., 60 

SHERIFFS AND CONSTABLES. 

Recovery of wages paid watchman for eare of attaehed 
property. 

Porter v Booth, 1 S. D., 558; 47 N. W., 960 

Lawrenson v McDonald, S. D.. 69 N. W., 586 

8uit against, to recoyer mortgaged goods sold. 

Aultman & Co. v Siglinger, 2 S. D., 442; 50 N. W., 911 

Law allowing the debtor of the execution defendant 

to pay money to the sheriff, applies to an execution 
issued by a justice to a constable. 

Bedford v Kissick. S. D., 67 N, W., 609 

Constable's sale requires ten days notice; eight is not 
sufficient. 

Bowman v Knott, S. D.. 65 N. W., 457 

Conversion by levy upon mortgaged property; recovery 
limited to value converted, and time and expense in 
pursuit. 

Keith V Haggart, 4 D.. 438; 88 N. W., 465 

Removal of sheriff. 

In re. McCabe, N. D., 67 N. W., 143 



SHERIFFS & CONSTABLES (3»7) SOLDIERS 

Sheriffs and Constables.— Concluded. 

Repleyin of attached goods; redelivery bond. 

Griswold v Sundback, 4 S. D., 441; 57 N. W., 33» 

Liability for failure to leyy execution on mortgaged 
property. 

Jewett V Sundback, 5 S. D., Ill; 58 N. W., 20 

Ayers & Co. v Sundback, 5 S. D., 31; 58 N. W., 4 

Not required to tender amount of a fraudulent chattel 
mortgragre before levy. 

Jewett V Sundback, 5 S. D., Ill; 58 N. W., 20 

Sheriffs deed in foreclosure by advertisment; presump- 
tions. 

Hannah v Chase, 4 N. D., 351; 61 N. W, la 

Sheriff's deed, execntion by a depnty. 

Wilson v Russell, 4 D.. 376; 31 N. W., 645 
Hodgdon v Davis, 6 D., 21; 50 N. W., 478^ 

Complaint by sheriff against deputy for failure to turn 
over money. 

Linn v Jackson, 5 N. D., 46; 63 N. W., 208 

Can hold property taken in replevin until receives fees* 

Fox V Deering Co., S. D.. 64 N. W., 52a 

SHIPPING. 

See Carriers. 

Recovery for freight where goods have been forcibly 
taken by the owner while in transit. 

Braithwaite v Power, 1 N. D., 455; 48 N. W.. 354 

Master; removal by owner 

Rea V The Eclipse, 4 D., 218; 20 N. W., 159 

SOLDIERS. 

Preferment in official appointment. 

Thomas v Beadle Co.. 1 S. D., 452; 47 N. W.. 529 
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SPECIFIC PERFORMANCE. 

Coil tract must be definite; agreement to forclose a mort- 
gage too indefinite. 

Peck V Levinger, 6 D., 54; 50 N. W., 481 

Parol agreement to give a mortg^ag'e majr be enforced. 

Baker v Baker, 2 S. D., 261; 49 N. W.. 1064 

Agreement to lay out a town in blocks of certain size, 
and to convey lots too indefinite. 

Hollenback v Prior, 5 D., 298; 40 N. W.. 347 

Contract containing continuous coYenants; city cannot 
be compelled to maintain a city park. 

Kidd V McGinnis, 1 N. D.. 381; 48 N. W., 221 

Contract to couyey land in aid of railway. 

Buttz V Colton. 6 D., 306; 43 N. W., 717 

Contract to release certain property from a mortgage* 

Obern v Gilbert, 6 D.. 119; 50 N. W., 620 

Contract for conyeyance of real estate. 

Buttz V Colton. 6 D., 306; 43 N. W., 717 
Edmison v Hancock, 6 D., 231; 50 N. W.. 122 
Edmison v Zborowski. S. D.. 68N W. 288 
Farrell v Edwards, S. D.. 66 N. W.. 812 
Sundback v Gilbert. S. D.. 66 N. W.. 941 
Hollenback V Prior, 5 D. . 298; 40 N. W.. 347 

'So tender necessary before suit where there has been an 
unqualified refusal to perform. 

Brace v Doble. 3 S D. 110; 52 N. W.. 586 

Vendor of lands must tender the deed or be in a condition 
to make it. 

Shelley v Mikelson, 5 N. D., 23; 63 N. W., 210 

Complaint for conyeyance of land; not necessary to 
describe the land. 

Sundback v Gilbert. S. D., 66 N. W., 941 



Specific Pbrfobmancb (390) Statb and State Officers 

Specific Performance.— Concluded. 

Contraet to give stocltholders control of corporation 
will not be enforced. 

Gage V Fisher, 5 N. D., 297; 65 N. W.. 809 

Unexeented verbal contract to convey land not enforc- 
able. 

Cleveland v Evans. 5 S. D., 53; 58 N. W.. 8 

STATE LEGISLATURE. 

Extra session, power of. 

State v Barnes, 3 N. D.. 319; 55 N. W., 883 

Special act; appointment of commissioner to revise laws, 
compensation. 

Harris v State, S. D., 69 N. W., 825 

STATE AND STATE OFFICERS. 

See Officers. 

Sectarian schools, appropriation for. 

Synod v State. 2 S. D., 366; 50 N. W.. 632 

Liability of commissioner of public lands for loss of 
school money. 

State V Ruth, S. D.. 68 N. W., 189 

Officers appointed by g'OTemor when no other mode is 
provided. 

State V Boucher. 3 N. D., 389; 56 N. W.. 142 

Right to sue the state. 

Lyman Co. v State. S. D.. 69 N. W., 601 

€rOTemor cannot remoTC trustees of public institutions. 

State V Miller. 3 N. D.. 433; 57 N. W;, 193 

Power to appoint includes power to remove. 

State V Archibald, 5 N. D.. 359; 66 N. W., 234 

Purchase and distribution of supreme court reports. 

Tripp V Ringsrud. 2 S. D., 593; 51 N. W., 655 
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State and State Officers.— Continued. 

Tetinary gnrgroon; salary of. 

Collins V State, 3 S. D., 18; 51 N. W.. 776 

Claim against Territory may be enforced against state. 

Jewell N. Co. v State. 4 S. D., 213; 56 N. W.. 113 

Governor cannot contract for subsistence of special mili- 
tary forces. 

Stanton v State. 5 8. D.. 515; 59 N. W.. 738 

Authority of board of regrents to bind state. 

Jewell Nur. Co. v State. 4 S. D.. 213; 56 N. W.; 113 
Jewell Nur. Co. v State, S. D., 67 N. W.. 629 

Passage of a bill by one house of legislature not a rati- 
fication of an illegal contract. 

Jewell Nur. Co. v State. 8. D.. 67 N. W., 629 

Fees of Justice of Peace in criminal cases in unorganized 
counties, state must pay. 

Morgan v State. S. D.. 68 N. W.. 538 

Necessity of prior appropriation before contract. 

Carter v Thorsen, 5 S. D., 474. 59 N. W. 469 

Public printing, requirement as to letting contract. 

Carter v Ringsrud, 3 8. D., 852; 53 N. W., 181 

Gift of insurance fees to fire companies. 

^ Cutting V Taylor. 3 S. D.. 11; 51 N. W.. 949 

Slate V Hippie, S. D., 64 N. W., 120 

Taxation, limitation of. 
In re Limitation of Taxation, 3 S. D., 456; 54 N. W.. 417 

Name of state cannot be used as plaintiff in enforcement 
of individual right. 

State V Union Investment Co., 8. D., 63 N. W., 232 

Issue of state bonds under act of 1895. constitutional. 

In re State Bonds, S. D., 68 N. W., 223 



State and State Officers (401) STATUTKS 

State and State Officers.— Concluded. 

Vf arrant^ issued in anticipation of revenues constitutional. 
In re State Warrants. 6 S. D., 518; 62 N. W., 101 

Board of re^ents^ governor may fill vacancies. 

State V Sheldon. S. D.. 67 N. W.. 618 
State V Finnerud, S D . 64 N. W.. 121 

Board of reg'ents, power of the governor to remove. 

State V Shannon S. D , 64 N. W., 175 

STATE'S ATTORNEY. 

Counsel employed by private party may assist. 

State V Kent, 4 N. D., 577; 62 N. W. 681 

Deputy may be under 25 years old. 

State V Phelps, 5 S. D., 480; 59 N. VV.. 471 

Commissioners cannot diminish salary during term of 
office. 

Polk V County, 5 D.. 129; 37 N. W., 93 

Law allowing commissioners to fix salary unconsti- 
tutional. 

Doherty v Ransom County, 5 N. D., 1; 63 N. W., 148 

STATUTES. 

State depository law of 1893 unconstitutional. 

State V Nomland. 3 N. D.. 427 57 N. W.. 85 

Law 1891, allowing repayment of taxes to a purchaser 
at tax sale when sale was void not retroactive. 

American Inv. Co. v Beadle Co., 5 S.D.. 410; 59 N.W., 212 

United States law of I8865 providing the territories shall 
not pass special laws regulating interest on money 
not retroactive. 

Guild V Bank, 4 S. D., 566; 67 N. W., 499 

Taxation deducting indebtedness from credits and per- 
sonal property unconstitutional. 

In re Assessment. 4 8. D., 6; 54 N. W., 818 
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Statutes.— Continued. 

Construction of amendatory statutes. 

People V Sweetser. 1 D , 308; 46 N. W.. 452 

Section 27, Chap. 110. Laws 1889, relating to railway com- 
missioners repealed. 

State V Currie. 3 N. D.. 310; 55 N. W.. 858 

Removal of county seat, two-tbird vote. 

Remington v Higgins. 6 S. D., 318; 60 N. W., 73 

Homestead exemption not repealed by constitution. 

Roseler v Taylor, 3 N. D . 546; 58 N. W.. 342 

Sections 5345, 5346, in regard to quo warranto not repealed 
by constitution. 

Wright V Lee, 4 S. D., 237; 55 N. W., 931 

Repeal of a law after the making of a contract bat before 
its fulfillment only affects the remedy. 

St. Croix Lumber Co. v Mitchell 6 D., 215; 50 N. W., 624 

Usury law of 1890 did not affect the penalties incurred 
under the law of 1889. 

National Bank v Lemke. 3 N. D., 154; 54 N. W . 919 

Fraudulent sales. Statute of North Dakota providing 
that sales of personalty without change of possession 
shall be presumed fraudulent is not retroactive. 

Conrad v Smith, N D.. 70 N. W.. 815 

Failure of the journals to record the passage. 

Territory v O'Connor, 5 D., 397; 41 N. W., 746 

Prohibitory law constitutional, not having more than one 
subject in the title. 

State V Haas, 2 S. D., 202; 50 N. W.. 254 

Banking law of North Dakota. 

State V Woodmansee, IN. D., 246; 46 N. W.. 970 

Embracing more than one subject. 

State V Morgan. 2 S. D.. 32; 48 N. W., 814 
State V Woodmansee, 1 N. D., 246; 46 N.W., 970 



STATUTES. 403 



Statutes.— Concluded. 

Repeal by implication. 

Busby V Riley. 6 S D.. 40; 61 N. W.. 164 
Coler V Rhoda School Tp., S. D.. 68 N. W., 158 
People V Briggs. 1 D.. 302; 46 N. W . 451 
Heston v Mahew. S. D.. 70 N. W.. 635 

Construction of new counties; vote of the people 

Van Dusen v Fridley. 6 D , 322; 43 N. W.. 703 

Law of 1890 providing for annual appropriation of income 

of lands of the several educational institutions not re- 
pealed by laws 1895, Chap. 97. 

Heston v Mahew, 70 N. W., 635 

Law regulating Commercial agencies. 

State V Morgan, 2 S. D.. 32; 48 N. W., 314 

Reviyal of a former statute by repeal of the repealing act. 
People V Wintermute. 1 D., 63; 46 N. W.. 694 

Constitution did not repeal the law authorizing county com- 
missioners to fix salary of state's attorneys. 

Doherty v Ransom Co.. 5 N. D., 1; 63 N. W.. 148 

Law allowing school districts to issue bonds was not 

repealed by laws of 1883. 

Coler V School Tp.. 6 S. D.. 640; 63 N. W.. 158 

Intenty as gathered from the words should govern the 
construction of a statute. 

Lawrence Co. v Mead Co., 6 S. D.. 626; 62 N. W., 131 

Effect of revised codes as relating to former law govern- 
ing district assessors. 

State V Moorehouse. 5 N. D.. 406; 67 N. W., 140 

Kevised code does not go into effect until 80 days after 
proclamation of the governor. 

In re Hendricks. 5 N. D., 114; 64 N. W.. 110 

Curative statutes, construction of. 

Erskine v Nelson Co.. 4 N. D.. 66; 58 N. W., 348 
Evans v Fall River Co., S. D.. 68 N. W.. 195 



Stattttbs of Limitation (404) SUBROGATION 

STATUTES OF LIMITATION. 

See /Amiiation of Actions. 

STATUTE OF FRAUDS. 

See Frauds Statute of. 

STAY OF PROCEEDINGS. 

Error to enter judgment while in force. 

Uhe V Railway. 3 S. D., 563; 54 N. W . 601 
Warder v Patterson, 6 D., 83; 50 N. W.. 484 

STENOGRAPHER. 

Entitled to mileage for attending court outside of the 
circuit. 

Underwood v Lawrence Co., 6 S. D.. 5; 60 N. W., 147 

Notes of not a part of the record. 

Golden Terra Min. Co v Smith. 2 D. 377; 11 N. W.. 98 

Goose River Bank v Gilmore, 3 N. D.. 188; 54 N. W.. 10S2 

Notes cannot take place of a bill of exceptions. 
Merchants' Nat. Bk. v McKinney, 6 S.D.. 58; 60 N.W., 162 

STOCK AND STOCKHOLDER. 

See Corporations. 

STOPPAGE IN TRANSITU. 

Right exists even while goods are in warehouse before 
delivery. 

Powell V McKechnie, 3 D., 319; 19 N. W., 410 

SUBROGATION. 

Person paying a mortgage for another under an agree- 
ment that a new mortgage will be executed to him to 
secure the amount paid is subrogated to the lien of 
the mortgage paid. 

Baker v Baker. 2 S. D., 261; 49 N. W., 1064 



SUBROGATION (405) SURFACE WATER 

Subrogation.— Concluded. 

Payment by the ^antee of an incumbranee upon prop- 
erty fraudulently conveyed is subrogated to the rights 
of the mortgagee. 

Daisy Roller Mill v Ward, N. D.. 70 N. W., 371 

SUCCESSION. 

Where property passes to the heirs direct* 

Territory v Bramble, 2 D., 189; 5 N. W., 945 



SUMMONS. 

See Writs. 

SUNDAY. 

Payments made for Sunday labor cannot be recovered. 
Calkins v Min. Co.. 5 S. D.. 299; S. D., 58 N. W., 797 

First publication of a summons cannot be on Sunday. 

McLaughlin v Wheeler. 2 8. D., 379; 50 N. W., 834 

Sale of a horse on Sundays with warranty, delivery and 
payment on next day. valid. 

Evert V Kleimenhagen. 6 S. D., 221; 60 N. W., 851 
SUPREME COURT. 

See Courts, Appeals. 

SURETY. 

See Principal and Surety 

SURFACE WATER. 

See Waters and Water Courses. 

ailway grade backing water up on land. 

Hannaher v Ry.. 5 D.. 1; 37 N. W.. 7r 



Surveyor and Surveys dOdy TAXATION 

SURVEYOR AND SURVEYS. 

Sd^ Boundaries. 

Location of section corners under act of 1890. only prima 
facie evidence. 

Webster v White. S. D., 66 N. W.. 1145 

Government survey^ presumption of correctness. 

Arneson v Spawn. 2 S. D.. 269; 49 N. W.. 1066 

Corners cannot be changped if they can be ascertained. 
Randall v Twp., 4 S. D.. 337; 57 N. W., 4 c 
Hanson v Twp., 4 S. D.. 858; 57 N. W.. 11 
Dowdle V Cornue, S. D.. 68 N. W., 194; 70 N. W.. 633 
Dowdle V Cornue. S. D., 70 N. W.. 683 

TAXATION. 

1. Fo-wers oi Taxation. 

2. SubiectB of Taxation. 

3. Valuation and Return. 

4. liOvy and Procedure. 

5. lilen and Collection. 

6. Tax Sales and Oeedii. 

1 . Powers of Taxation. 

City has no right to re-assess for improvements after 
one assessment. 

Budge V Grand Forks, 1 N. D., 309; 47 N. W., 390 

Legislative powers of taxation. 

N. P. Ry. Co. V Barnes. 2 N. D.. 310; 51 N. W.. 386 

' 2. Subjects of Taxation. 

Stock in a banking association; how assessed. 

N. W. Loan Co. v Mugli. S. D.. 64 N. W., 1122 
N. W, Loan Co. v Mugli, S. D., 65 N. W.. 442 

Personal property in an unorganized county; where 

Dupree v Stanley Co., S. D., 65 N. W.. 426 
Farris v Vannier, 6 D., 186; 42 N. W., 31 
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Subjects of Taxation.— Concluded. 

Wheat sold but not shipped, not taxable. 

State vs. Minn. El. Co.. N. D., 68 N. W., 81 

Gross earnings of a railroad company, law unconstitu- 
tional. 

N. P. Ry. Co. V Raymond. 5 D., 856; 40 N. W. 538 

Fargo Ry. v Brewer. 8 N. D.. 34; 53 N. W., 177 

Taxation of insurance companies. 

Masonic Aid Ass'n v Taylor. 2 S. D.. 324; 50 N. W. 98 
Express Companies, taxation of. 

State V Board, 3 S D., 338; 53 N. W.. 192 

bailway Lands. 

Jackson v La Moure Co., IN. D., 238; 46 N. W., 449 
Winona Ry. Co. v Duell Co., 8 D. 1; 12 N. W.. 561 
Winona Ry. v Watertown. 1 S.D., 46; 44 N.W., 1072 
N. P. Ry. Co. V McGinnis, 4N. D.. 494; 61 N. W., 1082 

Deduction of indebtedness from taxpayer's credits is un- 
constitutional. 

In re Assessment and collection of taxes. 
4 S. D., 6; 54 N. W., 818 

Mortgages and personal property of non residents in the 
hands of agents are taxable. 

Billinghurst V Spink Co.. 5 S D.. 84; 58 N.W.. 272 

liimitation of land exempt under timber culture law. 
Grigsby v Minnehaha Co., 6 S. D., 492; 62 N. W., 105 

liand not taxable before iinal proof. 

Duncan v Newcomer, S. D.. 69; N. W., 580 

3. Valuation and Returns. 

H^liere personal property should be assessed. 

Knapp V Charles Mix Co.. S. D.; 64 N. W.. 18** 
Holcomb V Keliher, 5 S. D.. 497; 59 N. W.. ? 
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Valuation and Returns.— Concluded. 

Revised code of North Dakota, did not repeal the por- 
tion of Chap. 182 of the laws of 1890, relating to dis- 
trict assessors in unorganized towns. 

State V Moorhouse. 5 N. D.. 406; 67 N. W., 140 

Duplicate assessment roll, returned to the County Au- 
ditor, is the roll after changes by city board of equal- 
ization. 

Dak. L. & T. Co. v County, S. D.; 68 N. W , 314 

Uuder-valaation and omission of property by the 

assessor. 

Shattuck V Smith. N. D.; 69 N. W.. 5 

Railway property, valuation by the state board. 

Shattuck V Smith (Supra.) 

Description of land, as W. 2 of W. 2 or N. E. 4. of N. 
W. 4, not sufficient. 

Power V Laribee, 2 N. D.. 141; 49 N. W., 724 

Power V Bowdle, 3 N. D.. 107; 54 N. W., 404 

Description of property, sufficiency of. 

O'Neill V Tyler, 3 N. D., 47; 53 N. W.. 434 
Van Cise v Carter. S. D., 68 N. W.. 539 

Duty of tlie auditor or board of equalization to place 
property not assessed on the tax list. 

Grigsby v Minnehaha Co.. 6 S. D., 492; 62 N. W., 105 

Billinghurst v Spink Co., 5 S. D., 84; 58 N. W.. 272 

Avant V Flynn. 2 S. D., 153; 49 N. W., 15 

Assessor, acts are judicial, no authority to appoint deputy. 
Farrington v Investment Co., 1 N. D.. 102; 45 N. W., 191 
Tyler v Cass Co.. 1 N. D., 369; 48 N. W., 233 

4. Levy and Procedure. 

Yea and nay vote in levying a city tax. 

Shattuck V Smith, N. D., 69 N. W.. 5 
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Levy and Procedure —Continued. 

Assessment roll, making and filing. 

O'Neill V Tyler, 3 N. D., 47; 53 N. W., 434 
Farrington v Inv. Co.. 1 N. D., 102; 45 N.W., 191 
Bode V Inv. Co., 6 D.. 499; 42 N. W.. 658 
Bode V Inv. Co.. 1 N. D., 121; 45 N. W.. 197 
' Frost V Flyck, 1 D., 131; 46 N. W., 508 

Assessment roll; oath of assessor to be attached. 

Avant V Flynn, 2 S. D., 153; 49 N. W., 15 
Bode V Inv. Co., (Supra.) 
Farrington v Inv. Co. , ( Supra. ) 

Notice to owner before advertising property for tax sale. 
Avant V Flynn, 2 S. D., 153; 49 N. W., 15 
Billingburst v Spink Co.. 5 S. D., 84; 58 N. W., 272 

Board of equalization, time of meeting, effect upon taxes 
levied. 

Poorer V Laribee, 2 N. D., 141; 49 N. W.. 724 

Board of equalization, delivery of assessment roll to. 

O'Neill V Tyler. 3 N. D.. 47; 63 N. W.. 434 

Appeal from connty board of equalization. 

Pierre Waterworks Co. v Hughes Co. 
5D., 145; 37 N. W.. 733 

Appeal from the city board of equalization. 

Grigsby v Minnehaha Co.. 6 S. D.. 492; 62 N- W.. 105 

5. Lien and Collection. 

Party having tendered legal amount of taxes due may 
enjoin collection of excess. 

Dakota L. & T. Co. v County, S. D.. 68 N. W., 314 

Injunction restraining collection. 

Frost V Flick. 1 D.. 131; 46 N. W.. 508 
Avant V Flynn, 2 S.D., 153; 49 N. W 
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Lien and Collection.— Concluded. 

Injunction restraining illegral assessment of bank stock. 
McComb V Lake County, S. D., 70 N. W., 652 

City warrants; right to apply on city taxes. 

Western Town Lot Co. v Lane, S. D., 62 N. W., 982 

Townships are entitled to dog tax collected within the 
township. 
Liberty Tp. v Hutchinson County, S. D., 64 N. W., 1117 

Money paid npon an invalid tax may be applied upon a 
valid one. 

N. P. Ry. Co. V Raymond. 6 D.. 356; 40 N. W., 538 

A lien for personal tax is not superior to a prior mortgage 
upon real estate. 

Miller v Anderson. IS. D.. 589; 47 N. W., 957 

Is superior to a mortgage executed after the lien takes 
effect. 

Iowa Land Co. v Douglas County, S. D., 67 N. W., 52 

Foreclosure of tax lien upon personal property. 

Swenson v Greenland. 4 N. D., 532; 62 N. W.', 608 

Personal tax lieu is not lost by failure of the treasurer to 
sell or collect out of personal property. 

Iowa Land Co. v Douglas County, S. D., 67 N. W., 52 

6. Tax Sales and Deeds. 

Sale for taxes levied before final proof is void. 

Duncan v Newcomer. S. D., 69 N. W.. 580 

Notice, fees for publication. 

Gossage v County. 6 D., 105; 50 N. W., 618 

Notice, treasurer to select paper in which to publish. 

Dewell V Hughes County, S. D., 66 N. W., 1079 

Notice of sale, publication; three weeks means twenty - 
one days before sale. 

Wambole V Foote. 2 D., 1; 2 N. W.. 239 
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Tax Sales and. Deeds.— Continued. 

Notice what to contain, list of lands. 

Tyler v Cass Co., IN. D . 369; 48 N. W.. 232 

Deed presnmptire, not conclnsive evidence that taxes 
were paid. 

Goldberg v Kidd. 5 S. D.. 169; 58 N. W., 574. (Dictum) 

ElTeet of tax deed upon rights of mortgagees. 

. Safe Dep. Co. v Wickham, S. D ; 69 N. W., 14 

8ale based on excessive levy. 

Bode V Inv. Co., 6 D., 499; 42 N. W., 658 

Law of 1891, requiring notice of intention to take deed 

does not apply to certificates issued before passage. 

State V Fylpaa. 3 S. D., 586; 54 N. W., 599 

Deed wlien set aside has no force as evidence. Recovery 
of taxes paid must be by common law proof. 

O'Neill V Tyler, 3 N. D., 47; 53 N. W., 434 

Deed slionld show adjournment of sale when adjourn- 
ments have been made. 

Wambole v Foote, 2 D., 1; 2 N. W.. 239 

Purchase by one claiming ownership will be deemed a 
payment. 

Johnson v Branch, S. D.; 68 N. W., 173 

Insufficient description of city lot will invalidate deed. 

Wambole v Foote. 2 D , 1; 2 N. W.. 239 
Van Cise v Carter, S. D.; 68 N. W.. 539 
O'Neill V Tyler, 3 N. D.. 47; 53 N. W., 434 

Tender as a condition precedent to the commencement of 
action. 

Bode V Inv. Co., 6 D., 499; 42 N. W., 658 

Powers V Larribee, 2 N. D., 141; 49 N. W., 724 

O'Neill V Tyler, 3 N. D., 47; 53 N. W.. 434 

Clark V Darlington, S. D.; 63 N. W.. 771 
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Tax Sales and Deeds.— Concluded. 

When sale is set aside jndgrment will be rendered for 
taxes paid. 

O'Neill V Tyler, 8 N. D.. 47; 58 N. W.. 484 

Farrington v Inv. Co., 1 N. D.. 102; 45 N. W.. 191 

Clark V Darlington. S. D.; 68 N. W., 771 

If the land was not snbjeet to taxation when assessed 
the statute of limitation will not run, notwithstanding 
the tax deed is fair upon its face and was recorded 
more than three years. 

Duncan v Newcomer. S. D.; 69 N. W., 580 

Limitation of three years does not apply to deed void on 
its face. 

Hegar v DeGroat, 8 N. D.. 854; 56 N. W., 150 

Recovery of purchase money and taxes paid when sale 
was void. 

Farrington v Inv. Co., (Supra.) 

Bode v Inv. Co. , ( Supra. ) 

Wallace v Stutsman Co . 6 D., 1; 50 N. W.. 882 

Rushton V Burke. 6 D.. 478; 48 N. W., 815 

American Inv. Co. v Beadle Co.. 5 S.D., 410; 59N.W., 212 

Budge V Grand Forks, 1 N. D., 809; 47 N. W., 890 

Tyler v Cass Co, 1 N. D., 869; 48 N. W., 282 

Ericson v Brookings Co.. 3 S. D., 484; 68 N. W.. 857 

Boynton v Faulk Co., S. D., 64 N. W., 518 

Duncan v Newcomer, S. D.. 69 N. W., 580 

Law directing repayment when sale is void, does not 
apply to sales made before its passage. 

American Inv. Co., v Thayer, S. D.. 63 N. W.. 233 

Xo demand necessary before suit to recover. 

Boynton v Faulk Co., S. D., 64 N. W., 518 

Act to legalize assessment for certain years in certain 
counties, held unconstitutional so far as it dispenses 
with notice. 

Evans v Fall River Co., S. D., 68 N. W., 195 

^aveat emptor, rule applies to tax title purchaser. 

-rican Inv. Co. v Beadle Co.. 5 S.D , 410; 59 N. W., 212 
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TELEGRAPH COMPANIES. 

Failure to dellyer messaj^e; damages for mental anguish. 
Russell V W. U. Tel. Co., 8 D.. 315; 19 N. W., 408 

Refusal to accept message because rules are not com- 
plied with. 

Kirby v W. U. Tel. Co., 4 S. D.. 105; 55 N. W., 759 

Kirby v W. U. Tel. Co.. S. D., 65 N. W.. 37 

Statutory penalty, recovery of. 

Kirby v W. U. Tel. Co.. 4 S. D.. 463; 57 N. W., 202 
Kirby v W. U. Tel. Co.. 6 S. D.. 1; 60 N. W.. 162 

The requirement that claim for damages must be pre- 
sented within 60 days does not limit the time within 
which action must be commenced. 

Kirby v W. U. Tel. Co., S. D., 65 N. W., 37 

TENANTS IN COMMON. 
Of chattels. 

Grigsby v Day. S. D.. 70 N. W.. 881 

TENDER. 

Of insufficient amount void for every purpose. 

Hovey v Edmison, 3 D. 449; 22 N. W., 594 

Tender and deposit in a banl( of the amount due is a 
satisfaction of a mortgage sufficient to make the mort- 
gagee liable for the penalty for not releasing. 

Kronebusch v Raumin, 6 D., 243; 42 N. W., 656 

Offer to comply with contract for sale of real estate. 

Brace v Doble. 3 S. D.. 110; 52 N. W.. 586 

Of amount due on chattel mortgage before levy. — See 

Execution, Attachment, Chattel mortgage. 

Tender before suit for specific performance. — See 

Specific Performance. 

Before rescission. — See Contracts, Sale. 

Of unpaid taxes before action to recover land held under 
tax deed. — See Taxation. 
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TERRITORY. 

Location of the capitol. 

Territory v Scott, 3 D.. 357; 20 N. W.. 401 

Act of congrress validating bonds. 

Treadway v Schnauber, 1 D.. 236; 46 N. W.. 464 

Law allowing different rate of interest in certain counties 
valid. 

Guild V Bank, 4 S. D , 566; 57 N. W.. 499 

THRESHER'S LIEN. 

Must contain description of land 

Parker v Bank. 3 N. D., 87; 54 N. W., 318 
Martin v Hawthorne. 3 N. D., 412; 57 N. W., 87 
Martin v Hawthorne, 5 N. D.. 66; 63 N. W.. 895 

Action to enforce* 

Anderson v Alseth, 6 S. D.. 566; 62 N. W.. 435 

Lien for repairing tlireshing engine superior to mort- 
gage. 

Garr v Clements, 4 N. D.. 559; 62 N. W.. 640 

Failure to file certificate with register of deeds after 
foreclosure. 

Martin v Hawthorne, 5 N. D., 66; 63 N. W., 895 

TIME. 

Computation of. 

Taylor v Brown, 5 D., 335: 40 N. W., 525 

TOWNS AND TOWNSHIPS. 

Diyision of^ complaint to enjoin. 

Territory v Armstrong, 6 D., 226; 50 N. W., 832 

Mandamus will lie to compel trustees of town to call an 
election. 

State V Young, 6 S. D., 406; 61 N. W. , 165 



TOWNS AND TOWNSHIPS. 415 

Towns and ToWnships.— Continued. 

Officer receiving payment of salary without objection as 
to the amount, not estopped to recover the correct 
amount. 

O'Hare v Park River, IN. D., 279; 47 N. W., 380 

Board of supervisors have only such power as is given 
by statute. 

Van Antwerp v Dell Rapids Tp., 5 S.D., 447; 59 N.W..209 

Aldrich v Collins. 3 S. D.. 154; 52 N. W., 854 

Towns not liable for damages caused by defective roads 
and bridges. • 

Vail V Town of Amenia, 4 N. D., 239; 59 N. W.. 1092 

Bailey v Lawrence County. 5 S.D., 393; 59 N.W., 219 

Term ^^ municipal corporations " does not include 
townships. 

Town of Dell Rapids v Irving. S. D., 64 N. W.. 149 

No power to contract for resurvey of highways. 

Van Antwerp v Dell Rapids Tp.. 5 S.D.. 447; 59 N.W., 209 

Town meeting cannot ratify the illegal payment of the 
ordinary funds to build a highway. 

Aldrich v Collins, 3 S. D.. 154; 52 N. W., 854 

Town treasurer must keep funds separate. 

Aldrich v Collins, 3 S. D., 154; 52 N. W., 854 

Town meeting cannot authorize the keeping of all moneys 
in one fund. 

Aldrich v Collins, 3 S. D.. 154; 52 N. W., 854 

Assessment of labor and road tax. 

Aldrich v Collins. (Supra.) 

llnty of president and trustees of a town or village to 
give notice of election. 

State V Young, 6 S. D., 406; 61 N. W., 165 

Officers going on land wrongfully, personally liable for 
trespass. 

Webster v White, S. D.. 66 N. W , 1145 
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Towns and Townships.— Concluded. 

Presentation of claim to auditing board, not necessary 
before suit. 

Short V White Lake Tp.. S. D.. 65 N. W.. 432 

Dog* tax; each township entitled to that collected therein. 
Liberty Tp. v Hutchinson County, S. D., 64 N. W., 1117 

Power of town board to open roads. — See highways, etc. 

TOWNSITE. 

Reformation of deed made by mistake. 

McVeagh v Burns, 2 S. D.. 83; 48 N. W.. 835 

County or probate judge takes legal title in trust for the 
occupants of the lots. 

Goldberg v Kidd. 5 S. D.. 169; 58 N. W., 574 

Deed of county judge, regular on its face, is presump- 
tively but not conclusively Talid. 

Goldberg v Kidd, ( Supra. ) 

Acts of the judge, whether judicial or ministerial. 

Territory v Nowlin, 3 D., 349; 20 N. W., 430 

Right to recover for improvements by occupying claim - 
ant. 

Pierce v Sparkes. 4 D. 1; 22 N. W., 491 

Townsite law. 

Hawke v Deffenback, 4 D., 20; 22 N. W., 840 

TRADE MARK. 

Use by otlier parties will be restrained. 

Simmons Co. v Waibel, 1 S. D., 488; 47 N. W., 814 

TRESPASS. 

See Conversion, Damages. 

Measure of damages for personal property. 

Clark V Bates. 1 D.. 42; 46 N. W.. 510 
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Trespass.— Concluded. 

Reeorery of damage done by animals^ 

Tanderup v Hanson, 5 S. D., 164; 58 N. W., 578 

Timber culture claimant can recover for trespass to the 
land. 

Olson V Huntamer, 6 S. D., 364; 61 N. W., 479 

Owner of land^ may recover for permanent injury though 
in possession of tenant. 

Arneson v Spawn, 2 S. D., 269; 49 N. W., 1066 

Owner of stock liable for damage done on premises of 
another. 

Bostwick V Ry., 2 N. D., 440; 51 N. W., 781 

Officers trespassing upon land attempting to locate section 
line personally liable. 

Webster v White, S. D., 66 N. W., 1145 

Violation of water right. 

Langness v Pettigrew, 5 D., 45; 37 N. W., 558 

TRIALS. 

1. Conduct of Trials in General. 

2. Reception of fTidence and Ot^ectlons Thereto. 

3. Conduct and Arg^ument of Counsel. 

4. Instructions. 

5. Taking Case from Jury. 

6. Verdict. 

7. Trial by the Court. 

1. Conduct of Trials in General. 

Definition, sense in which it is used. 

State V Hasledahl, 2 N. D., 521; 52 N. W., 315 

Challenge of jurors. 

Haugen v Ry., 3 S. D., 394; 53 N. W.. 769 

State V Hasledahl. 2 N. D.. 521; 52 N. W.. 315 

Herbert v Ry., 3 D., 38; 13 N. W., 349 

Ter. V Pratt. 6 D., 483; 43 N. W., 711 

State V Pancost. 5 N. D.. 516; 67 N. W., 1052 
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Conduct of Trials in General.— Conolud^d. 

Action cannot be dismissed by the plaintiff to the preju- 
dice of the defendant. 
Axiom Min. Co. v Little. 6 S. D., 438; 61 N. W.. 441 

2. Reception of Evidence and Objections 

Thereto. 

Ineompeteucy of evidence will be waived by making no 
objections. 

Yetzer v Young. 8 S. D.. 263; 52 N. W.. 1054 

Party cannot allow improper questions to be asked and 
then object to them if the answer does not suit him. 

Way V Johnson. 5 S. D., 287; 58 N. W., 552 

Vermillion Well Co. v City, 6 S. D., 467; 61 N. W., 802 

When the incompetency of the evidence is not apparent^ 
party must olTer to prove facts before he can assign 
error. 

Halley v Folsome. 1 N. D.. 825; 48 N. W., 21» 

Tootle V Petrie, S. D.; 65 N. W., 43 

Hanson v Township. S. D.; 68 N. W., 156 

When some facts in the offer are admissible and others are 
not the whole offer may be rejected. 

First Natl Bk. v North, 2 S. D., 480, 51 N. W., 96 

When parts of a witnesses' testimony are competent a 
motion to strike it all out will be denied. 

Minn. Ry. Co. v Nester. 3 N. D., 480; 57 N. W.. 510 

Estoppel of a party introducing evidence to object to it. 

Evenson v Webster. 5 S. D., 266; 58 N. W.. 669 

Improper answer^ when stricken out. not necessary 
for the court to charge jury to disregard it. 

State v McGahey. 3 N. D., 293; 55 N. W., 763 

No right to object to evidence in support of a fact in issue. 
Gleckler v Slavens, 5 S. D., 364; 59 N. W., 323 
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Reception of Evidence and Objections Thereto.— 

Continued. 

All grounds of objection to evidence not stated are waived. 
Bailey v Ry. Co., 3 S. D., 581; 54 N. W., 596 

Burden of proof. 

Bowman v Eppinger. IN. D., 21; 44 N. W., 1000 

General objection to the admission of evidence is not sufiB- 
cient. 

Caledonia Min. Co. v Noonan. 3 D. 189; 14 N. W.. 426 

When the court plainly asserts that the plaintiff cannot 
recover, he is not bound to offer proof of other allega- 
tions of the complaint unless notified to do so. 

Brundage V Melon, 5 N. D., 72; 68 N. W., 209 

Objection that the evidence is incompetent and immate- 
rial is insufficient to raise the question of want of 
foundation. 

Tanderup v Hansen, S. D.; 66 N. W., 1073. 

Hearsay eyidence admitted without objection. 

Warder & Co. v Ingli, 1 S. D., 155; 46 N. W., 181 

Leading questions ; allowing is in the discretion of the 
court. 

John A. Tolman Co. v Bowerman, 5 S. D., 197; 58 N. W., 
568. 

Rules governing location of lost government corners* 

Arneson v Spawn, 2 S. D., 269; 49 N. W.. 1066 

Sufficiency and scope of exceptions* 

Calkins v Min. Co., 5 S. D., 299; 58 N. W., 797 
Alt V Ry., 5 S. D., 20; 57 N. W., 1126 
Banbury v Sherin, 4 S. D.. 88; 55 N. W., 723 
Caledonia Min. Co. v Noonan. 8 D.. 189; 14 N. W., 426 

Testimony of a deceased witness^ who testified in the 
first trial, may be repeated in the second trial by one 
having heard it. 

Tanderup v Hansen, S. D.; 66 N. W. 1073 
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Reception of Evidence and Objections Thereto.— 

Continued. 

Party may ask his own witness, as impeachment, if he has 
not made contradictory statements. 

George v Triplett. 5 N. D.. 50; 63 N. W.. 891 

Impeachment by showing contradictory statements; 

attention must be called to the time, place, person and 
particular statement. 

State V Hughes. S. D.. 66 N. W., 1076 

Accomplice; defendant may show failure to prosecute to 
a£Fect credibility. 

State V Kent, 4 N. D.. 677; 62 N. W.. 631 

Whether a boy 11 years old is competent or not is a 
question for the court. 

State V Reddington. S. D., 64 N. W , 170 

Co-defendant is a competent witness against one who has 
asked for a separate trial. 

State V Smith, S. D.. 67 N. W., 619 

Understanding* or opinion of witness is not competent. 
State V Wilson,' 4 S. D., 535; 57 N. W., 338 
Moline Plow Co. v Gilbert. 3 D.. 239; 16 N. W., 1 

Expert testimony of a surgeon. 

Tullis V Rankin. N. D., 68 N. W., 187 

Non-expert testimony as to insanity. 

State V Leehman, 2 S. D., 171; 49 N. W.. 8 

Attorney employed to draw a deed may testify to conver- 
sation between parties to show intent of instrument. 

O'Neill V Murray. 6 D , 107; 50 N. W.. 619 

Attorney cannot testify without the consent of his client. 
Austin Co. V Heiser, 6 S. D.. 429; 61 N. W., 447 

Competency of husband and wife to testify as to intent 
to occupy certain land as homestead. 

Clark V Evans, 6 S. D., 244; 60 N. W.. 862 
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Reception of Evidence and Objections Tliereto.r- 

Continued. 

Party can testify as to payments made to a deceased 
administrator. 

St. John V Lofland, 5 N. D., 140; 64 N. W., 930 

Conversations had with deceased are incompetent as 
against his administrator. 

Hutchinson v Cleary, 3 N. D., 270; 55 N. W., 729 

Action for personal injury to the wife; competency of the 
husband as a witness. 

Sanders v Reister. 1 D., 151; 46 N. W.. 680 

Cross-examination; defendant cannot introduce his case 
by cross-examination of plaintiff's witnesses. 

First Nat. Bank v Smith. S. D., 65 N. W., 437 

May introduce his case on cross-examination of plaintiff's 
witnesses when he only seeks to disprove by the witness 
the case made out by the testimony of the witness 
in chief. 

Wendt V Railway, 4 S. D., 476; 57 N. W., 226 

Cross-examination of plaiutilT and other witnesses for 
plaintiff is permitted upon matters not gone into in chief 
when they go to disprove plaintiff's cause of action. 

Novotony v Danforth, S. D.. 68 N. W., 749 

Enos V Ins. Co., 4S. D., 639; 57 N. W., 619 

Noyes v fielding, 5 S. D., 603; 59 N. W., 106» 

Scope of cross-examination. 

Holdridge v Lee, 3 S. D.. 134; 52 N. W.. 265 
United States v Knowlton, 3 D., 58; 13 N. W.. 573 
First Nat. Bank v Smith. S. D.. 65 N. W., 439 

An Attorney suing for services may be cross-examined 
as to his carelessness. 

Cranmer v Association. 6 S. D., 341; 61 N. W., 35 

Cross-examination of the aecnsed in a criminal case. 

Territory v 0,Hare. 1 N. D.. 30; 44 N W., lOOJ^ 
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Reception of Evidence and Objections Thereto.— 

Concluded. 

Cross-examination of defendant. 

State V Phelps, 5 S. D.. 480; 59 N. W.. 471 

Cross-examination on questions affecting witness' moral 
standing. 

United States v Wood. 4 D., 455; 33 N. W., 59 

Cross, examination in criminal case to show prejudicial 
relation. 

State V McGahey, 8 N. D., 293; 55 N. W., 753 

State V Pancost, 5 N. D., 516; 67 N. W., 1052 

Rigpht to show liostility or bias. 

State V McGahey. 3 N. D.. 293; 55 N. W.. 753 

Re-direet examination to correct wrong impressions. 
State V McGahey. 3 N. D,. 293; 55 N. W.. 753 
Branstetter v Morgan, 3 N. D., 290; 55 N. W, 758 

In the discretion of the court to allow questions on re-di- 
rect examination which should have been asked in 
chief. 

Baird v Gleckler. S. D.; 64 N. W.. 118 

Conversation brought out on cross-examination; the 

party whose witness he is, is not entitled to the rest 
of the conversation unless shown to be relevant. 

Uhe V Ry. Co.. 3 S. D.. 563; 54 N. W., 601 

Matters gone into on direct examination. 

Rosum V Hodges. 1 S. D., 308; 47 N. W.. 140 

3. Conduct and Argument of Counsel. 

Allowing defendant to make openings and closing argu- 
ment is harmless error in absence of a showing. 

Laney v Ingalls, 5 S. D., 183; 58 N. W.. 572 

Counsel has no right to read law to the jury. 

State V Boughner. 5 S. D.. 461; 59 N. W., 736 
State V Church, 6 S. D., 89; 60 N. W.. 143 
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Conduct and Argrumentof Counsel.— Concluded. 

Control of remarks of counsel largely in the discretion of 
the court. 

State V McGahey, 3 N. D., 293; 55 N. W., 753 

Ter. V Ely. 6 D., 128; 50 N. W., 623 

Cy. Yankton v Douglas, S. D.; 66 N. W., 923 

Improper remarks of counsel to the jury. 

Lindsay v Pettigrew, 3 S. D., 199; 52 N. W., 873 



4. Instructions. 

No formal language necessary; not bound to give in the 
language asked. Abstract propositions of law, not 
error to refuse. 

Parliman v Young, 2 D.. 175; 4 N. W.. 139 

Jones V Matthieson, 2D., 523; 11 N. W., 109 

Contract for services between a grandson and a grand- 
father with whom he is living. 

Murphy v Murphy, IS. D.. 316; 47 N. W., 142 

Instructions as to the purchaser's right to refuse to take 
machinery. 

Fahey v Machine Co., 3 N. D., 220; 55 N. W., 580 

Reeves v Corrigan, 3 N. D. 415; 57 N. W., 80 

Instruction to disregard a tax deed Toid upon its face is 

proper. 

Hegar v DeGroat. 3 N. D.. 354; 56 N. W., 150 

Refusal to submit the question of execution of a mortgage 
held error. 

Keith V Haggert, 2 N. D., 18; 48 N. W., 432 

Moe V Job. 1 N. D., 140; 45 N. W.. 700 

Error to instruct a jury that if they believe a witness has 
testified falsely as to one thing they can only believe 
him so far as corroborated by other witnesses. 

McPherrin v Jones. 5 N. D.. 261; 65 N. W., 685 
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Instructions.— Conciuded. 

Separation of jury temf>orarily without admonition from 
the court. 

Kirby v Tel. Co., 4 S. D., 105; 55 N. W.. 75^ 

Failing to mar]( requests to charge either as "given" or 
"refused," but modifying and giving a part. 

Galloway v McLean, 2 D., 372; 9 N. W.. 9^ 

Peart v Railway, S. D., 66 N. W.,^14 

5. Taking Case from Jury. 

Motion to direct verdict, must state grounds. 
Tanderup v Hansen, S. D.; 66 N. W.. 1073 
Langley v Daly. 1 S. D., 257; 46 N. W., 247 
Star Wagon Co. v Matthiessen, 3 D., 233; 14 N. W., lOT 
Knapp v Bank, 5 D., 378; 40 N. W., 587 
Peet V Ins. Co.. 1 S. D., 462; 47 N. W.. 532 
Bowman v Eppinger. 1 N. D., 21; 44 N. W. , 1000 
Haugen v Ry. Co., 3 S. D , 394; 53 N. W . 769 
Consolidated Land Co v Hawley, S. D. ; 63 N. W., 904 
Knight v Towels, 6 S. D., 575; 62 N. W., 964 
Sanford v El Co. 2 N. D., 6; 48 N. W., 434 
Alt V Ry. Co., 5 S. D., 20; 57 N. W.. 1126 

Motion to direct yerdict at close of plaintiff's case, must 
be renewed at the close of case if defendant wishes to 
rely upon it. 

Bowman v Eppinger, 1 N D.. 21; 44 N. W., 1000 
Illstad v Anderson, 2 N. D.. 167; 49 N. W., 659 

When statutory presumption for Icilling stock by rail- 
way has been overcome by undisputed facts a verdict 
should be directed. 

Lewis V Ry.. S. D.; 63 N. W., 781 

On application to talce case from jury; the evidence of 
the opposite party must be presumed to be true, and if 
ruled against, the party making the motion cannot ob- 
ject on appeal that it was a question of fact and not of 
Jaw. 

Grigsby v Tel. Co.. 5 S. D.. 561; 59 N. W., 734 
Marshall v Min. Co., 1 S. D., 350; 47 N. W., 9"^ 
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TakinfiT Case from Jury.— Continued. 

Sec. 4659, Comp. Laws, does Dot interfere with the right 
of the court to direct a verdict. 

First Nat. Bank v North. 2 S. D., 480: 51 N. W.. »6 

Refusal to direct yerdict is error of law. 

Sanford v El. Co. (Supra.) 

Keseissioii of contract for breach of warranty. 

Minn. Thresh Co. v Lincoln. 4 N. D., 410: 61 N. W., 145 

Fahey v Mach. Co.. 3 N. D.. 222; 55 N. W.. 580 

Fraudulent representation, recovery upon. 

First Nat'l Bk. v North. 2 S. D.. 480; 57 N. W.. 96 
Sioux Falls Bk. v Kendall, 6 S. D., 543; 62 N. W., 377 

Want of consideration. 

McGlynn v Scott, 4 N. D., 18; 58 N. W., 460 

Whether any eyidence exists is a question of law. and 
it is error to refuse to direct a verdict when there is no 
evidence. 

Bowman v Eppinger. 1 N. D.. 21; 44 N. W.. 1000 

Pirie v Gillitt. 2 N. D.. 255; 50 N. W., 710 

Direction of verdict as to negligent killing of stock. 

Smith V Ry. Co., 8 N. D.. 382; 56 N. W., 189 
Hodgins v Ry. Co. , 8 N. D. , 382; 56 N. W. . 139 
Bishop V Ry., 4 N. D., 536; 62 N. W.. 605 

Direction of verdict as to ilre. 

Gram v Ry.. 1 N. D.. 252; 46 N. W.. 972 
Smith V Ry.. 4 S. D.. 71; 55 N. W.. 717 

Direction as to yalue of property in claim and deliyery. 

Haveron v Anderson, 3 N. D., 540; 58 N. W., 340 
Griswold V Sundback. 4 S. D., 441; 60 N. W.. 1068 

Direction as to contributory negligence of one riding 
in a car with emigrant moveables. 

Heumphreus v Ry., S. D.. 65 N. W., 466 
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Taking Case from Jury.— Concluded. 

When no other verdict could have been rendered on the 
undisputed facts. 

Kirby v Tel. Co . 4 S. D., 105; 55 N. W., 75» 

McCormick v Faulkner. S. D.. 64 N. W., 163 

Bates V Ry., 4 S. D., 394; 57 N. W.. 72 

Submission to jury at close of plaintift's case by defen- 
dant; a direction of verdict for plaintiff will be sustained 
if there was sufficient evidence to support it. 

Yankton Ins. Co. v Ry., S. D., 64 N W., 514 

Grigsby v Tel. Co.. 5 S. D., 561; 59 N. W.. 734 

6. Verdict. 

Special Mndings by the jury. 

Cronk V Ry, 3 S. D. . 93; 52 N. W., 420 
McCormick v Philips. 4 D.. 506; 34 N. W.. 39 
Moline Plow Co . v Gilbert. '3 D.. 239; 15 N. W.. 1 
Nat. Refining Co. v Miller. 1 S. D.. 548; 47 N. W., 962^ 
Everett v Buchanan, 2 N. D., 249; 6 N. W.. 339 
Enos V Ins. Co.. 4 S. D.. 639; 57 N. W.. 919 
Langness v Pettigrew. 5 D , 45; 37 N. W.. 758 

Verdict contrary to pleadings. 

Rudolph V North. 6 D.. 79; 50 N. W.. 487 

Verdict against " C. & N.-W. Ry Co.," sufficient desig- 
nation. 

Kelsey v Ry.. 1 S. D., 80; 45 N. W.. 204 

Amendment of verdict. 

Fletcher v Nelson, N. D ; 69 N. W., 5a 

Malicious Prosecution, verdict as to probable cause. 

Johnson v Bell. 5 S. D.. 257; 68 N. W.. 671 

Reception of verdict by the court in absence of the counsel, 
and delivery to the clerk, in absence of the jury fatally 
irregular. 

Peart v Ry.. 5 S. D., 357; 58 N. W., 806. 
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Verdict.— Continued. 

Either party may have the jury polled* 

Peart v Ry. (Supra. ) 

Verdict manifestly against the weight of evidenee may be 

set aside on appeal. 

Fuller V El. Co . 2 N. D.. 220; 50 N. W.. 359 
McMillan v Aitchison. 3 N. D.. 183; 54 N.W., 1030 

Inconsistency between verdict and judgment. 

Kellogg. Johnson & Co. v Gilman, 
3N. D.. 538; 58 N. W.. 339. 

Verdict, finding on all the issues sufficient. 

Farmers' Bank v Bank. S. D., 65 N. W., 1070 
Horman v Sherin. 6 S. D.. 82; BO N. W.. 145 
Custer Co. v Albein, S. D.; 64 N. W.. 538 
Gaines v White, 1 S. D., 434; 47 N. W.. 524 

If the jury fails to pass upon all the issues no valid judg- 
ment can be entered upon the verdict. 

Uhlig V Garrison. 2 D., 99; 2 N. W., 258 

Dole V Burleigh, 1 D. 227; 46 N. W., 692 

Holt V Van Eps. 1 D.. 206; 46 N. W., 689 

Erroneous verdict for damages will support a judgment 
for the amount admitted in the pleadings. 

English V Goodman, 3 N. D., 129; 54 N. W. . 540 

Verdict for wrongful conrerslon of personal property, 
execution against person. 

Horman v Sherin. S. D.; 65 N. W., 434 

Substitution of findings of the court which are foreign 
to the issue. 

Harkins v Cooley, 5 S. D.. 227; 58 N. W., 560 

Verdict neither general nor special is erroneous. 

Rudolph V North, 6 D., 79; 50 N. W.. 487 

Findings of jury in equity case, as basis for judgment, 
no other findings being made. 

Engle V York. S. D. ; 64 N. W. , 132 
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Verdict.— Conciud«d. 

Jury cannot wholly disregard instructions of the court. 

Drew V Ins. Co., 6 S. D.. 335; 61 N. W., 34 

Right of the eourt to set aside the verdict. 

Clement v Barnes. 6 S. D.. 483; 61 N. W , 1126 

Verdict against two joint defendants; error to dismiss one 
and render judgment against the other. 

Kellogg V Oilman. 3 N. D.. 588; 58 N. W., 339 

General verdict in claim and delivery determines owner- 
ship and right of possession. 

Gaines v White. IS. D.. 434; 47 N. W.. 524 

Horman v Sherin, 6 S. D., 82; 60 N. W., 145 

Verdict will be sustained by the evidence of one witness 
though many testify to the contrary. 

Taylor v Jones. 3 N. D.. 235; 55 N. W., 593 

7. TrlalJt>y the Court. 

No findings required before judgment where defendant 
failed to answer. 

Cole V Ass'n. 3 S. D.. 272; 52 N. W., 1083 

Trial by the court, making of flndings is manditory. 

Gull Riv. Lum. Co. v School District, 
1 N. D., 500; 48 N. W.. 427 

Garr, Scott Co. v Spaulding, 2 N.D., 414; 51 N. W , 867 

Failure to make findings on all points. 

Joslyn V Smith. 2 N. D.. 53; 49 N. W., 382 
Roblin V Palmer, S. D., 67 N. W.. 949 

Power of the court to amend findings. 

Martin v Bank, S. D., 64 N. W., 127 

In the absence of findings by the court they will be pre- 
sumed to have been waived. 

Chandler v Kennedy, S. D., 65 N. W., 439 
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Trial by the Court.— Continued. 

Failure to file findings within 30 days as required by 
Chap. 72, Laws of 1893, is no ground for reversal. 

Roblin V Palmer ( Supra.) 

Findings a part of judgment roll. 

Garr. Scott Co. v Spaulding. 2 N.D.. 414; 51 N.W..867 

Gull Riv. Lum. Co. v School District, 
IN. D.. 500; 48 N. W.. 427 

Findings of facts and conclusions of law, no objection that 
they are not separately signed. 

Nat. Tube Co. v Chamberlain, 5 D., 54; 37 N. W., 761 

No findings required of facts admitted or not denied by 
the pleadings. 

Anderson v Alseth. S. D. ; 66 N. W., 320 

Parker v Bank, 3 N. D.. 87; 54 N. W.. 313 

Humpfner v Osborn & Co.. 2 S. D . 310; 50 N. W., 88 

No findings necessary on immaterial matters. 

Martin v Bank. S. D. ; 64 N. W. , 127 

Jackson v EUendale. 4 N. D,. 478; 61 N. W., 1080 

Joslyn V Smith, 2 N. D., 53; 49 N. W., 382 

Caledonia Min. Co. v Noonan. 3 D.. 189; 14 N. W., 426 

Golden Terra Min. Co. v Smith. 2 D.. 277; 11 N. W., 97 

Findings of court will not be disturbed on appeal unless 
clearly wrong. 

Feldman v Trumbower. S. D.; 64 N. W.. 189 

Evenson v Webster, 5 S. D., 226; 58 N. W., 669 

Writing findings and judgment together is bad practice. 

Johnson v Day. 2 N. D., 295; 50 N. W., 701 

Findings of facts foreign to the issue are inconsistent. 
Cawley v Day, 4 S. D., 221; 56 N. W., 749 
Harkins v Cooley, 5 S. D., 227; 58 N. W., 560 
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Trial by the Court.— Concluded. 

Must be suffleient to support the judgment. 

Lavin v Bradley, 1 N. D.. 291; 47 N. W., 384 
Parker v Bank, 3 N. D., 87; 54 N W., 313 
Holt V Van Eps. 1 D., 206; 46 N. W., 689 
Dole V Burleigh, 1 D.. 227; 46 N. W., 692 
Stone V Ry., S. D.. 65 N. W.. 29 

Findini^s of Jury in equity cases may be disregarded when 
in conflict with the undisputed evidence. 

Upton V Hugos. S. D.; 64 N. W., 528. 

Failnre to find upon part of the issues. 

Jandt V South, 2 D., 46; 47 N. W., 779 

When the issues have been presented to the court its 
determination is iinal. 

Webber v Tschetter, 1 S. D., 205; 46 N. W., 201 
TROVER AND CONVERSION. 

See Conversion. 

TRUSTS. 

A power of sale dependent upon a void trust falls with the 
trust. 

Penfield v Tower. 1 N. D., 216; 46 N. W., 413 

Trnst as to property fraudulently gained. 

Sussenbach v Bank, 5 D., 477; 41 N. W.. 662 
Farmers & T. Bank, v Kimball Mill Co., 

IS. D., 388; 47 N. W., 402 
Jasper v Hazen. 1 N. D.. 75; 44 N. W., 1018 

Trust deed by wife as security for husband's debt. 

Commercial Bank v Jackson, S. D., 63 N. W., 548 

Sale by cestui que trust of property; the title to which is 
in a trustee passes only the equitable title. 

Rea V The Eclipse, 4 D., 218; 30 N. W., 159 
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Trusts.— Continued 

Conveyance by an insolvent under secret trust. 

Newell V Wagness. 1 N. D., 62; 44 N. W., 101^ 

A corporation wliose officers are the ofi&cers of a bank, 
receiving the property of the baak receives it in trust 
and must account. 

Farmers' Bank v Kimball Mill Co , 

1 S. D.. 388; 47 N. W.. 402 

Involnntary trnstee may be made to account. 

Farmers' & T. Bank v Kimball Mill Co. 
1 S. D., 388; 47 N. W., 402 , 

Bank receiving a deposit becomes a trustee of an expres^ 
trust within the meaning of Sec 76, Code of Civil Pro- 
cedure. 

McLaughlin v Bank, 6 D.. 406; 43 N W., 715 

Priority in case of trustee insolvency. 

N. D. El. Co. V Clark. 3 N. D., 26; 53 N. W.. 175 

Resulting trust as to real estate under Sec. 2796; evi^ 
dence required to establish. 

Graham v Selbie, S. D.. 67 N. W.. 831 

An agent buying real estate and taking title in his own 
name, holds in trust for his principal. 

Fideler v Norton, 4 D., 258; 30 N. W., 126 

Judgment against one in ejectment suit will not pre^ 
vent him claiming the property as a trustee. 

Sonnenberg v Steinbach, S. D., 70 N. W.. 65a 

Assets of a corporation are a trust fund for its creditors 
Adams & West Lake Co. v Deyette. S. D., 65 N. W., 471 

Assignee for benefit of creditors becomes the assignee a 
an express trust, and is authorized to bring suit in his 
own name. 

Sandmeyer v Ins. Co., 2 S. D., 346; 50 N W.. 351 
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Trusts.— Concluded. 

f rust created hj a will suspending alienation of land for 
^^ ^ - longer time than the life of persons in being is void. 

Penfield v Tower. 1 N. D.. 216; 46 N. W., 413 

^ ^° 'Donnty Jndgre holds townsite lands in trust for occupants. 

Goldberg v Kidd, 5 S. D.. 169; 58 N. W.. 574 
^^'^ Pierce v Sparks, 4 D., 1; 22 N. W.. 491 

Trust fnnds in hands of insolvent at time of failure; 
recovery. 

11 M Kimmell v Dickson, 5 S. D.. 221; 58 N. W.. 561 

ii2 , Nat. Bank v Johnson. N. D., 69 N. W.. 49 

^, J>elivery of deed in trust as security. 

C% Mevill V Hurley. 6 S. D.. 592; 62 N. W., 958 

Pickford v Peebles. S. D., 63 N. W., 779 
N v.- 

No action at law can be maintained by the cestui que trust 
against the trustee while the trust remains open unless 
., ^y the amount due has been determined. 

Jasper v Hazen. 1 N. D.. 75; 44 N. W.. 1018 

.1' 

^;v UNDERTAKING. 

See Bond. 
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USAGE AND CUSTOM. 



, Mast yield to lej^islative will and decisions of courts. 
' Noyes v CrandaH. 6 S. D.. 460; 61 N. W., 806 

N J^Dsai^e as disting'uished from custom. 

Power V Bowdle. 8 N. D., 107; 54 N. W.. 410 

icre^ 

USURY. 

suit If hat constitutes usury. 

Hodgdon v Davis. 6 D.. 21; 50 N. W., 478 
S "^ Folsome v Kilbourne. 5 N.D.. 402; 67 N.W., 291 
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Usury.— Continued. 

Gommissioii for mftkingr the loan^ effect of as a cover for 
usury. 

Ver. L. & T. Co. v Whithed. 2 N. D.. 82; 49 N. W., 318 

That the rate of interest in a mortgage is not se|Nirately 
stated will not make usury. 

Folsome v Kilbourne. 5 N. D.. 402; 67 N. W.. 291 

Htipalation for exchange, separate intefem notes as a 
cover for usury. 

Wood V Cuthbertson, &D.. 328; 21 N. W.. 3 

Recovery of asar j paid, complaint. 

Wilson V Selbie. S. D., 64 N. W., 587 
Robinson v McKinney. 4 D.. 290; 29 N. W., 658 
Guild V First Hat Bank. 4 S. D . 566; 57 N. W., 499 
Hanson v Bank. N. D . 69 N. W.. 202 

No recoTcry unless interest has been paid* 

Davey v Bank, S. D.. 66 N. W.. 122 

Usury as a defense to foreclosure of chattel mortgage. 

Robinson v McKinney. 4 D.. 290; 29 N. W., 658 

Connter-claim for the excess paid. 

Wood V Cuthbertson, 8 D.. 328; 21 N. W. 3 
Wilson V Selbie. S. D., 64 N. W.. 587 

Usury cannot be made a defense in foreclosure by the 
purchaser of the equity of redemption. 

Hill V Bldg. Co.. 6 S. D.; 160; 160 N. W., 752 

National banks may charge the rate allowed by the state. 
Guild V First Nat. Bank. 4 S. D., 566; 57 N. W.. 499 

Corporation may be indicted; evidence. 

State V Security Bank, 2 S. D., 588; 51 N. W.. 887 
State V First Nat. Bank. 2 S. D.. 568; 51 N. W., 587 

Repeal of usury statute; effect. 

Nat. Bank v Lemke, 8 N. D.. 154; 54 N. W.. 919 
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Usury.— Concluded. 

Usury a personal defense and no one but the party or his 
personal representative can avail himself of it 

Cahn V Bank, 1 S. I).. 28T; 46 N. W., 185 

Interest npon Interest is not usury. 

Hovey v Edmison, 3 D. 449; 22 N. W., 594 

Foreclosure proceedings cannot be attacked for usury. 

N. W. Trust Co. v Bradley. S. D.. 70 N. W., 648 



VARIANCE. 

See Pleading, Practice, Parties, Evidence, Trials. 

VENDOR AND PURCHASER. 

Forfeiture for non performance of contract for sale of 
land. 

McLaughlin v Wheeler. 1 S. D.. 497; 47 N. W., 816 

Consideration, transfer whether absolute or in trust; good 
faith. 

Gf«ss v Evans, 1 D.. 387; 46 N. W., 1132 

Sale qC iNirtnership property held by one partner in 
trust, 

Betts v Letcher, 1 S. D., 182; 46 N. W., 193 

Execnti«ai of notes and mortgage as part of contract of 
sale of hmd. 

erace v Doble. 3 S. D., 416; 53N. W , 859 

Brace v Doble, as. D., 110; 52 N. W.. 586 

Reooyery of forfeiture and purchase price. 

Way v Johnson, 5 S. D., 237; 58 N. W., 552 
Washabaugh v Hall, 4 S. D., 168; 56 N. W , 82 

Pureliaser not compelled to accept a deed until the title is 
free from doubt. 

Black Hills Bank v Kellogg, 4 S. D.. 312; 56 N. W.. 1071 
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I • -- -   - .. - -■- 

Vendor and Purohaser.— Concluded. 

Offer to restore property before suit to recover purchase 
price. 

Johnson v Burnside, 8 S. D., 230; 52 N. W.. 1057 

Purchaser under a quit elaim deed; effect of upon 
equitable liens. 

Parker v Randolph, 5 S. D.. 549; 59 N. W., 722 

Action for purchase price^ defect in title no defense when 
a purchaser is in peaceable possession under it. 

Price V Hubbard, S. D., 65 N. W.. 436 

Bond for deed^ right of vendor to sue on the notes after 
conveying his equity in the land. 

Shelly v Mikkelson. 5 N. D., 22; 63 N. W.. 210 

Inyalid deed and possession under effect of a subsequent 
valid deed to another party. 

Fitzgerald v Miller. S. D.; 68 N. W., 221 

Forfeiture of all payments in case of failure to per- 
form is void under Sec. 3581 Comp. Laws. 

Barnes v Clement, S. D.; 66 Nw W., 810 

Bona iide purchaser one having knowledge of a recorded 
or unrecorded instrument is not. 

Doran v Dazy, 5 N. D.. 167; 64 N. W., 1023 

Reservation of crops in contract of sale does not create 
relation of landlord and tenant. 

Moen V Lillestal, 5 N. D., 327; 65 N. W., 694 

Measure of damages on breach of warranty. 

Aultman & Co. v Ginn, 1 N. D^. 402; 48 N. W.. 336 

Purchaser of real estate assuming payment of mortgages. 

Connor v Bank, S D.; 64 N. W., 519 

Enforcement of contract of sale of land. 

Farrell v Edwards, S. D. ; 66 N. W., 812 
Edmison v Hancock, 6 D., 231; 50 N. W., 12!^ 

A bonaiide vendee may pass a good title to a purchaser 
having notice of the original vendor's fraudulent intent. 

Young V Harris, 4 D., 367; 32 N. W.. 97 
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VENUE IN CIVIL CASES. 

Foreclosnre of mortgragre brought outside the county 
where land is located. 

Ter. V Judge. 5 D.. 275; 38 N. W., 439 

Change of^ because of local prejudice. 

White V Ry.. 5 D., 508; 41 N. W., 730 

Jndi^e may sead t« »{iy ^Uiity. ia hit ditcretioik 

Waldron v Evaqs, 1 D., 11; 46 N. W.. 607 

Oottuty courts eoutrolled by justice oode. 

Benedict V jQbnson. 4 S. D., 887; 57 N. W.. 66 

PiroTiSioiifl Iwlatllig to ehanfe of place of trial do not 
apply to county court. 

Beiiedict v Johnson. (Snprii.) 

AHstiB & Cp. V Heiser, 6 ». O.. 4ga, 61 N. W.. 445 

Motion for chang^e to the proper county under Sees. 4890, 
4681 Comp- C > on irOQQd of coBveniitiee of witnesses. 

Smail V Gilruth. S. D.; 66 N. W., 452 

VENUE IN CRIMINAL CASES- 

Chknge because of Mag and prejndiee of the judge. Affi- 
davit must not only state the fftct but proof of it. 

State V dhapman, 1 S. D.. 414; 47 N. W.. 411 
Stat« V Rodway, 1 S. U, 575; 47 N. W., 1061 
. Territory v Egan, 3 D.. 119; 13 N. W.. 568 

Statement of bias and prejudice sufficient. 

State V Henning, 8 S. D.. 492; 54 N. W.. 536 
State V Palmer, 4 S. D.. 548; 57 N. W., 490 
State V Kent, 4 N. D., 577; 62 N. W., 631 

VERDICT. 

See Trial. 



VETERINARY SURGEON (438) WATERS & WATER COURSBS 

VETERINARY SURGEON. 

State veterinary surgeon. 

Collins V State. 3 S. D.. 18; 51 N. W., 776 



WAGES. 

Sfg Laborers and Mechanics, 

WAREHOUSEMEN. 

Gratnitons bailment^ liability for gross negligence only. 

Whiting V Ry.. 5 D.. 90; 87 N. W , 222 

Law fixing rates for storage constitutional. 

State V Brass. 2 N. D., 482; 52 N. W.. 408 

Stoppage in transitu; right exists while the goods are in 
warehouse before delivery. 

Powell V McKechnie, 8 D.. 819; 19 N. W.. 410 

WATERS AND WATER COURSES. 

Dam owner, right to overflow land. 

Langness v Pettigrew, 5 D. , 45; 37 N. W. , 758 

Location of water ri^lit upon unoccupied public land. 

Scott v Toomey, S. D., «7 N. W.. 888 

Owner of land bordering on unnavigable water takes to 
the center. 

Olson V Huntamer, 6 S. D., 364; 61 N. W., 479 

Right of liomestead settler to use water flowing over 
land. 

Sturr V Beck. 6 D.. 71; 50 N. W.. 484 

Natnral Springs are presumed to belong to the owner of 
the soil where located. 

Metcalf V Nelson, S. D., 65 N. W.. 911 

Liability of railroads for OTerflow of lands by construc- 
tion of roadbeds. 

Hannaher v Ry., 5 D., 1; 87 N. W.. 717 



WIDOW (43P) . WITNESS 

WIDOW. 

See Exemptions, Executors. 

WILLS. 

Trust created by will runniDg longer than the lives of 
persons in being is void. 

Penfield v Tower, 1 N. D.. 216; 46 N. W.. 413 

Rights of an adopted child cannot be defeated by will. 
Quinh V Quinn, 5 S D., 328; 58 N. W., 808 

WITNESS. 

Attorney employed to draw a deed may testify to con- 
versation between the parties to show intent of the 
instrument. 

O'Neill V Murray, 6 D., 187; 50 N. W., 619 

Attorney cannot testify without consent of his client. 

Austin & Co. V Heiser, 6 S. D., 429; 61 N. W.. 445 

Competency of husband or wife to testify as to intent to 
occupy certain land as a homestead. 

Clark V Evans. 6 S. D., 244; 60 N. W.. 862 

Party can testify to payments made to a deceased adminis- 
trator. 

St. John V Lofland, 5 N. D., 140; 64 N. W., 930 

Conyersations had with decedent, incompetent. 

Hutchison v Cleary. 3 N. D. . 270; 55 N. W. , 729 

Action for personal injury to wife; husband competent 
witness. 

Sanders v Reister, 1 D., 151; 46 N. W.. 680 

Defendant cannot introduce his case by cross-examina- 
tion of plaintiff's witnesses. 

First Nat'l Bank v Smith, S. D.; 65 N. W., 
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W itne98.— Contin ued . 

Defendant may Introduce his own ease by cross-exam- 
ination when he only seeks to disprove by the witness 
the case made by the latter. 

Wendt V Ry.. 4 S. D.. 476; 57 N. W., 226 

Cross-examination of plaintiff and other witnesses for plain- 
tiff is permitted upon matters not gene into in chief, 
when they go to disprove plaintiff's cause of action. 

Noyes v Belding. 5 S. D., 603; 59 N. W.. 1069 

Pnos V Ins. Co.. 4 S. D., 680; 57 N. W.. 919 

Novotony v Danforth, S. D, 68 N. W.. 749 

Scope of cross-examination, 

Holdridge v Lee. 8 S. D., 184; 52 N. W.. 265 
Unitwl States v Koowitoa. 8 D.. 58; 18 N. W.. 578 
First Nat. Bank v Smith. S. D.. 65 N. W.. 489 

Attorney suingr for seryiees may be cross-examined as to 
his carelessness. 

Cranmer v Association, 6 S. D., 341; 61 N. W., 35 

Expert testimony of a surgeon. 

TuUis V Rankin, S. D.. 68 N. W.. 187 

Re-direct exami nation , correction of wrong impressions. 
State V McG^hey, 3 N. D., 298; 55 N- W., 753 
Branstetter v Morgan, 8 N. D., 290; 55 N. W.. 758 

In discretion of court to allow question which should have 
been asked in chief. 

Baird V Gleckler, S. D., 64 N. W.. 118 

Conversation bronglit out on cross-examination; the 
party whose witness he is, not entitled to the rest of 
the conversation unless shown to be relevant. 

Uhe V Railway. 3 S. D., 568; 54 N' W.. 601 

Matters ^one into on direct examination. 

Rosum V Hodges. 1 S. D.. 808; 47 N. W., 140 
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WItnQM.-- Continued. 

€ross*examinatioii on collateral matter; party is bound 
by the answer. 

State V Davidson, S. D.. 70 N. W., 879 

Cro0s*exiuiiiuatio]i of the accused. 

Territory v O'Hare, 1 N. D.. 80; 44 N. W.. 1003 

Leadingr questions are in discretion of court. 

John A. Tollmao Co. v Bowarman, 
5S. D.. 197;58N.W.. 568 

Right to show hostility or bias. 

State V McGahey. 8 N. D.. 239; 65 N. W., 753 

Understanding of witness, not competspt. 

Molifif Plow Co. V Gill)ert, 3 D.. 939; 15 N. W.. 1 
State V Wilson, 4 S. D., 535; 57 N, W., 338 

Moral character of witness, right to show. 

United States v Wood, 4 D., 455; 33 N. W.. 59 

Jury cannot disregard evidtnce submitted. 

Drew V Ins. Co.. 6 8 D.. 885; 61 N. W.. 34 

When competency of evidence ruled out is not apparent, 
party must offer to prove facts before error can be 
assigned. 

Halley v Folsome. 1 N. D. 325; 48 N. W.. 219 

Tootle V Petrie, S. D. . 65 N. W. . 43 

Hanson v Township. S. D.. 63 N. W., 156 

Party may ask his own witness if he has not made con- 
tradictory statements as impeachment. 

George v Triplet!. 6 N. D.. 50; 63 N. W.. 891 

Impeachment by showingr contradictory statements. 

Attention must be called to time, place, person and 
particular statement. 

State V Hughes. S. D., 66 N. W., 1076 

Accomplice; defendant may show failure to prosecute as 
affecting credibility. 

State V Kent, 4 N. D.. 577; 62 N. W., 631 
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Witness.— Concluded . 

Whether boy eleTen years old is competent is a question 
for the court. 

State V Reddington. S. D.. 64 N. W.. 170 

Error to charge that if a witness has testified falsely as to 
any fact, he cannot be believed unless corroborated. 

McPherrin v Jones. 5 N. D . 261; 66 N. W.. 685 

Co-defendant a competent witness against defendant who 
has asked for separate trial. 

State V Smith. S. D.. 67 N. W..^19 

Defendant offering himself as a witness must answer all 
questions tending to convict or degrade him, even 
though collateral. 

State V Pandost. 5 N. D., 516; 67 N. W., 1052 

Non-expert witness as to insanity. 

State V Leehman. 2 S. D., 171; 49 N. W. 3 

Witness not allowed to state his opinion as to the guilt or 
innocence of the defendant. 

State V Wilson. 4 S. D.. 535; 57 N. W., 338 

Testimony of a deceased witness who testified on first 
trial, repeated by one having heard it on the second. 

Tanderup v Hanson. S. D.. 66 N. W., 1073 

Witnesses whose names are not endorsed on the informa- 
tion may testify in the absence of a showing that they 
were known to the state's attorney before the trial 
began. 

State v King, S. D., 70 N.W., 1046 

WORDS AND PHRASES. 

Afiidavit; definition of. 

State V Henning, 3 S. D., 492; 54 N. W., 536 

Words presumed to mean the same as they mean in general 
use. 

State V Whealey, 5 S. D.. 427; 59 N. W., 211 



WORDS AND PHRASES (443) WRITS 

Words and Phrases.— Concluded. 

Burglary; definition and kind of. 

State V Smith. 2 N. D., 515; 52 N. W., 320' 

Chambers; order of judge made at. 

Black Hills F. & M. Co. v Grand Island, 
2S D., 546; 51 N. W.. 342 

Cnstom as distinguished from usage. 

Power V Bowdle, 3 N. D.. 107; 54 N. W., 404 

Filing; what constitutes. 

Stone V Crow, 2 S. D., 525; 51 N. W., 335 

Prudence, defined. 

Cronk V Ry, 3 S. D,. 93; 52 N. W., 420 

Bobbery, defined. 

State V Fallon, 2 N. D., 510; 52 N. W.. 318 



WRITS. 

See Attachment^ Claim and Delivery, Execution, Mandamus. 

Variance between summons and complaint; prejudice 
presumed and default judgment will be set aside. 

St. P. Harvester Co. vs. Forberg, 
2S. D . 357; 50 N. W.. 628 

Belief Summons in justice court, stating that judgment 
will .be taken for a specific amount, instead of the relief 
demanded, will not be set aside. 

Berry v Bingaman, IS. D., 525; 47 N. W., 825- 

Variance between summons and complaint. 

Berry v Bingaman. (Supra.) 

St. Paul Harvester Co. v Foreberg,. 
2S. D.,357; 50 N. W., 628 

Kind of dwelling to be maintained to prevent service by 
publication during absence from the state. 

Fech Mfg. Co. v Groves, 6 S. D., 504; 62 N. W., lOd 
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Write.— C3ontlfiu«d. 

lime of filing complaint stated at foot of summons is 
sufficient. 

Star V Mahan, 4 D., 218; 30 N. W.. 169 

Heryice on foreign Corporation may be on managing 
agent, though it has filed no articles of incorporation. 

Foster v Luml)er Co.. 5 S. D., 57; 58 N. W., 9 

Order of Publication^ affidavit to obtain. 

Hartsell v Vigen, N. D.. 69 N. W.. 203 
Yorkv York. 8 N. D., U^{ 65 N. W.. 1005 
Pnvw V Cook. S. p.. 69 N. W . 18 
Beach v Beach. 6 D.. 371, 43 N. W.. 701 

Order of pablieation m»y be granted before attachment 
of property. 

la. State Bank v Jacobson. S. D., 66 N. W.. 458 

'Service dates from time of mailing the copy. 

Clyde V Johnson. 4 N. D.. 92; 58 N. W.. 512 

Pnblication on Sunday illegal. 

McLaughlin v Wheeler, 2 S. D., 379; 50 N. W. 834 

Proof of Publication. 

la. State Bank v Jacobron. S. D., 66 N. W., 453 

Constructiye seryice cannot be converted into personal 
by showing date of receipt of copy by mail. 

Clyde V Johnson. 4 N. D., 92; 58 N. W.. 512 

Rhode Island Co. v Keeney. 1 N. D.. 4}1; 48 N. W.. 841 

Mailing copy of summons, << forthwith ''; 10 days delay 
not unreasonable and will not be disturbed,. 

Star V Mahan. 4 D.. 218; 30 N. W.. 169 

Summons is issued when signed, even though yet in 
hands of attorney. 

Smith v Nicholson, 5 N. D.. 426; 67 N. W., 296 

Waiyer of defects in summons by appearance. 

York V York. 3 N. D.. 348; 55 N. W.. 1095 

Nashua Sav Bank v Lovejoy, 1 N. D., 311; 46 N. W., 411 

Jewett v Sundback. 5 S D.. Ill; 58 N. W.. 20 
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Writs.— Concluded. 

Time of Service is •wraived by retaining the copy. 

Clyde V Johnson, 4 N. D., 92; 58 N. W.. 512 

Snmmons issued by justice of peace not returnable on 
any particular day, but on the seventh day thereafter 
confers no jurisdiction. 

Miner v Francis, 3 N. D., 549; 58 N. W., 848 

Summons against a firm may be amended so as to show 
the individual names. 

Gans V Beasley, 4 N. D., 140; 59 N. .W., 714 

Return, amendment after judgment. 

Mills V Howland, 2 N. D., 30; 49 N. W., 413^ 

Proof of seryice when summons is lost; unreasonable 
delay in making proof. 

Brettel v Defifebach, 6 S. D., 39; 60 N. W., 167 

Notice of application of appointment of guardian. 

Matson v Swenson, 5 S. D., 191; 58 N. W., 570 

Non-resident suitor coming into state to attend trial of his 
case is priviledged from civil process. 

Fisk V Westover, 4 S. D.. 283; 55 N. W.. 961 

Malloy V Brewer, S. D., 64 N. W., 1120 

Non-resident witness, cannot be served in civil case. 

Malloy V Brewer. S. D.. 64 N. W., 1120 

Service upon a private corporation must be upon some 
officer authorized to accept. Return must show it. 

Mars V Min. Co., S. D.. 65 N. W., 19 

Summons in Justice court returnable on election day 
confers no jurisdiction. 

Leonosio v Bartiliono, S. D. , 65 N. W., 543 

Clerk of an attorney cannot accept service for him. 

Lower v Wilson, S. D., 68 N. W., 545 

Constable's sale requires 10 days notice; eight is not 
sufficient. 

Bowman v Knott, S. D., 66 N. W., 457 
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